EC COCKE 


VOLUME 17, NO. 8 


MAY 22, 1979 





RELEASES IN THIS ISSUE 





Securities Act 
Securities 
Exchange Act 
Public Utility 
Holding 
Company Act 
Investment 
Company Act 
Investment 
Advisers Act 
Litigation 


This listing covers releases issued from 5/4/79 
- 5/10/79 


This listing does not affect the legal status of 
any document published in this issue 


SIGNIFICANT ITEMS 
ANNOUNCEMENTS 








SEC DOCKET INDEX 








VOLUME FOUND IN DOCKET 
| Vol. V, No. 15 12/3/74 
TI Vol. V, No. 16 12/10/74 
HT Vol. VI, No. 3 1/8/75 
IV Vol. VI, No. 15 4/22/75 
V Vol. VI, No. 20 5/28/75 
VI Vol. Vil, No. 8 7/22/75 
Vil Vol. Vill, No. 15 1/28/76 
Vol. IX, No. 11 5/18/76 
Vol. X, No. 11 10/5/76 
Vol. XI, No. 9 2/8/77 
Vol. XII, No. 12 7/19/77 
Vol. XIll, No. 11 11/29/77 
Vol. XIV, No. 12 4/25/78 
Vol. XV, No. 12 9/12/78 
Vol. XVI 
Vol. XVII 


DATED 


34-15776 Amending rules to delegating au- 
thority to the Director of the Division 
of Market Regulation to approve 
amendments to plans filed by self- 
regulatory organizations to imple- 
ment the FOCUS reporting system. 


34-15805 Submission by Intermarket Trading 
System of an amendment to a joint 
industry plan authorized pursuant to 
Section 11A(a)(3)(B) of the 1934 
Act governing the implementation 


and operation of the ITS. ......... 


34-15806 Delegation of authority to the Di- 
rector of the Division of Market 
Regulation to approve amendments 
to joint industry plans filed by self- 
regulatory organizations, which 
plans have been previously ap- 
proved by the Commission 


34-15807 Notice of proposed rule change 
filed by the NASD which would 
amend its Rules of Fair Practice 
governing member practices with 
respect to fixed price offerings of 


securities 





RULES 











The following releases relate to self- 
regulatory rule proposals and/or adoptions 





34-15808 
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34-15777 


NEW RULE DESIGNATING FI- 
NANCIAL RESPONSIBILITY 
RULES FOR PURPOSES OF THE 
SECURITIES INVESTOR PRO- 
TECTION ACT OF 1970 





OPINIONS 








33-6066 


34-15809 


EMER-GO CORPORATION 


Where offering circular, filed 
pursuant to Regulation A for the 
purpose of obtaining an exemption 
from the registration requirements 
of the Securities Act, was mate- 
rially misleading in that it failed to 
highlight management's total lack 
of experience in manufacturing 
and marketing a product like that 
to be sold by the issuer; and the 
financial statements filed by the 
issuer contained material mis- 
tatements and were not prepared 
in accordance with generally ac- 
cepted accounting principles, 
held, exemption from registration 
permanently suspended. 


EDWARD F. BUTLER 


Where official of member firm of 
registered securities association 
failed to investigate payment of 
commissions to employee who 
was subject to statutory disqualifi- 
cation, and was responsible for 
failure to register a salesman with 
the association, association's 
findings of violation with respect to 
these matters affirmed, but as- 
sociation’s other findings of viola- 
tion set aside, and sanctions re- 
duced to censure. 











SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Rel. No. 6066/May 7, 1979 


Admin. Proc. File No. 3-5273 
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In the Matter of 


EMER-GO CORPORATION 
Huntington, New York 


(24D - 3462) 

OPINION OF THE COMMISSION 
EXEMPTION FROM REGISTRATION 
Grounds for Suspension of Exemption 


Where offering circular, filed pursuant to 
Regulation A for the purpose of obtaining 
an exemption from the registration re- 
quirements of the Securities Act, was 
materially misleading in that it failed to 
highlight management's total lack of ex- 
perience in manufacturing and marketing 
a product like that to be sold by the is- 
suer; and the financial statements filed 
by the issuer contained material mis- 
statements and were not prepared in ac- 
cordance with generally accepted ac- 
counting principles, held, exemption 
from registration permanently sus- 
pended. 


APPEARANCES: 
William V. Stowell, president, for Emer-Go Corpo- 
ration. 


Robert H. Davenport, John E. Jones and William J. 
Klein, of the Denver Regional Office of the Com- 
mission, for the Division of Corporation Finance. 


Emer-Go Corporation appeals from the initial deci- 
sion of an administrative law judge permanently 
suspending an exemption from registration with re- 
spect to a proposed public offering of Emer-Go 
common stock pursuant to Regulation A under the 
Securities Act. 


On July 1, 1976, Emer-Go filed a notification on 
Form 1-A and an offering circular for the purpose of 
obtaining an exemption with respect to a proposed 
offering of 100,000 shares of its $.01 par value 
Class B common stock at $3 per share. On 
November 8, 1977, we entered an order pursuant 
to Rule 261 of Regulation A temporarily suspend- 
ing the exemption. 





After hearings were held to determine whether to 
vacate that order or to enter an order permanently 
suspending the exemption, the administrative law 
judge found the offering circular deficient as al- 
leged in the order of temporary suspension, and 
concluded that an order of permanent suspension 
should issue. On the basis of an independent re- 
view of the record, we make the following findings. 


Emer-Go was organized by one William V. Stowell 
principally to manufacture and sell a plastic carry- 
ing case which Stowell had designed.’ In January 
1971, Stowell obtained a patent covering certain 
features of his design. He assigned the patent to a 
family trust, and granted Emer-Go an exclusive 
license to manufacture and distribute his product. 
Emer-Go paid nothing for this license. It agreed, 
however, to pay royalties to the trust of one dollar 
for each unit it manufactured and sold. 


Emer-Go has done no business, has no plant or 
equipment, and uses office space in Stowell’s resi- 
dence. All of its officers and directors are members 
of the Stowell family. The offering circular states 
that Emer-Go will offer its securities without an 
underwriter. 


Deficiencies 
A. Management's Lack of Experience 


The offering circular states that the primary pur- 
pose of the offering is to provide funds for the 
manufacture and marketing of Stowell’s carrying 
case. Although a section near the beginning of the 
offering circular is labeled ‘Special Risks,” no dis- 
closure is made therein of management's total lack 
of training or experience in manufacturing or mar- 
keting such a product.? We find, as did the admin- 





'The company was originally incorporated in New 
York in 1970. It was re-capitalized and incorporated 
in New Mexico in 1976. The New York corporation 
was merged into the New Mexico corporation in 
March 1977. 


2According to the offering circular, Stowell, Emer- 


istrative law judge, that this failure to disclose that 
management had never manufactured a product or 
run a business of that type was a material omission 
which rendered the offering circular misleading.* 


B. Financial Statements 


The financial statements filed by Emer-Go in con- 
nection with its proposed offering contain material 
misstatements and were not prepared in accord- 
ance with generally accepted accounting princi- 
ples.4 


(1) Emer-Go’s balance sheet as of June 30, 1977 
lists current assets of $111,651, of which $111,267 
consists of “Inventories (in process).”” However, 
the record shows that this item is composed of re- 
search and development costs.5 Such costs must 





Go's president and board chairman, has been prin- 
cipally employed as a scientific and technical illus- 
trator, and his wife, the company’s vice president, 
treasurer and secretary, has sold real estate and 
managed a real estate office. Both Stowell sons 
are Emer-Go directors. The circular notes that one 
is a salesman for a chemical firm, and that the 
other operates heavy construction equipment. The 
circular recites that the latter will be ‘“pre-trained” 
in the use of the company’s manufacturing equip- 
ment and will train company employees. 


3“Evaluation of the quality of management—to 
whatever extent it is possible—is an essential in- 
gredient of informed investment decision. A need 
so important cannot be ignored, and in a variety of 
ways the disclosure requirements of the Securities 
Act furnish factual information to fill this need.” 
Franchard Corporation, 42 S.E.C. 163, 170 (1964). 
See also Laser Nucleonics, Inc., 44 S.E.C. 206, 
207 (1970). 


4See Item 11 of Schedule 1 of Form 1-A, which 
specifies the nature and scope of the financial 
statements to be filed with the offering circular. For 
issuers such as Emer-Go which are “development 
stage’ companies (Rule 1-02(h) of Regulation 
S-X), additional financial information must be in- 
cluded as prescribed in Rule 5A-02 of that regula- 
tion. Stowell, who prepared the statements himself, 
testified that he had no training or experience in 
accounting. 


5The “inventories” consist of preliminary en- 
gineering and designs, and the cumulative value 
ascribed to services donated by the Stowells. Even 
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be charged to expense when incurred, and not 
capitalized.® 


(2) Appended as a footnote to Emer-Go’s June 30, 
1977 balance sheet is another balance sheet as of 
the same date. But the balance sheet in the foot- 
note lists $1,019,405 as total assets,’ while the 
principal balance sheet lists total assets of only 
$133,405. There is no reconciliation of the two bal- 
ance sheets.® 


(3) Also appended to Emer-Go's principal balance 
sheet is a schedule itemizing non-cash consid- 
erations purportedly received by the corporation in 
the total amount of $107,633. But there is no rec- 
onciliation of those items with any item on the asset 
side of the balance sheet. 





Continued from preceding page 

if these are valid historical costs, they are de- 
velopment costs and not inventory. Stowell has 
been increasing donated capital at an annual rate 
of $10,000 based on the alleged value of his serv- 
ices. 


6 Statement of Financial Accounting Standards No. 
2 of the Financial Accounting Standards Board 
(October 1974). Rule 5A-02(a) of Regulation S-X 
requires that a company’s income statement show 
expenses for each period and cumulative expenses 
from the company’s inception. The shareholders’ 
equity section of the balance sheet must include 
any cumulative net loss such as a deficit accumu- 
lated during a company’s development stage. 


7This figure is, of course, also listed as the total 
amount of liabilities and shareholders’ equity. 


8The difference of $886,000 in the amount of total 
assets is attributable to three items, none of which 
is properly includable as an asset under generally 
accepted accounting principles. Emer-Go valued its 
license, for which it paid nothing, as a purchased 
asset worth $850,000. It arrived at this figure by 
assuming an annual production rate of 50,000 units 
which it multiplied by its $1 royalty fee and the 17- 
year life of Stowell’s patent. Since part of that 
period had passed, Emer-Go recorded $550,000 as 
“deferred asset cost” and the remaining $300,000 
as “deferred asset amortization (accumulated dur- 
ing development stages).’’ The third item of 
$36,000 represents the total selling commissions 
Emer-Go would pay if the entire offering were sold. 


®The non-cash items listed consist principally of 
engineering and services donated by Mr. and Mrs. 
Stowell. 
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IV. 


By omitting and misrepresenting certain material 
facts, and filing financial statements which did not 
accord with generally accepted accounting princi- 
ples, Emer-Go failed to comply with the terms and 
conditions of Regulation A.1° Moreover, the use of 
its offering circular would violate the antifraud pro- 
visions of the Securities Act.'' We conclude, as did 
the administrative law judge, that the temporary 
suspension with respect to Emer-Go’s proposed 
offering should be made permanent.'2 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and KARMEL); Chairman WIL- 
LIAMS not participating. 


George A. Fitzsimmons 
Secretary 








10 Appended to Emer-Go’s answer in this proceed- 
ing is an amended offering circular containing fi- 
nancial statements as of November 30, 1977. 
Whether or not we should consider amendments 
filed after the issuance of a temporary suspension 
order is a matter resting within our sound discre- 
tion. It does not appear that Emer-Go has made the 
“clear showing” required to justify our considera- 
tion of its amendment. See //lowata Oil Company, 
38 S.E.C. 720, 722-24 (1958). In any event, the 
amended offering circular did not cure the deficien- 
cies we have found. 


11 Prospective violation of the Act’s antifraud provi- 
sions is an independent basis for permanently sus- 
pending the Regulation A exemption. 


12We have considered all of Emer-Go’s exceptions 
to the initial decision. To the extent that such ex- 
ceptions and the authorities cited in support thereof 
involve issues which are relevant and material to 
the decision of this case, we have ruled on them. 
Emer-Go’s exceptions are overruled or sustained 
to the extent that they are inconsistent or in accord 
with the views expressed in this opinion. 





SECURITIES ACT OF 1933 
Rel. No. 6066/May 7, 1979 


Admin. Proc. File No. 3-5273 
In the Matter of 


EMER-GO CORPORATION 
Huntington, New York 


(24D-3462) 


ORDER PERMANENTLY SUSPENDING REGU- 
LATION A EXEMPTION 


On the basis of the Commission's opinion issued 
this day, it is 


ORDERED, pursuant to Rule 261 of Regulation A 
under the Securities Act, that the exemption from 
registration with respect to the proposed public 
offering by Emer-Go Corporation be, and it hereby 
is, permanently suspended. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Securities Exchange Act of 1934 
Rel. No. 15776/May 5, 1979 


Delegation of Authority to the Director of the Divi- 
sion Market Regulation 


AGENCY: Securities and Exchange Commission. 
ACTION: Final rule. 


SUMMARY: The Commission is amending its rules 
to delegate authority to the Director of the Division 
of Market Regulation to approve amendments to 


plans filed by self-regulatory organizations to im- 
plement the FOCUS reporting system. 


EFFECTIVE DATE: May 4, 1979. 


FOR FURTHER INFORMATION CONTACT: 
Elizabeth S. York, Esq. Office of Financial Respon- 
sibility and Securities Processing Regulation, Divi- 
sion of Market Regulation, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D. C. 20549, (202) 376-8137. 


SUPPLEMENTARY INFORMATION: Section 17(a) 
of the Securities Exchange Act of 1934 (the ‘“‘Act”’) 
authorizes the Commission by rule to prescribe, 
among other things, such reports as are necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or are otherwise in furtherance of 
the purposes of the Act. Rules 17a-5 (17 CFR 
§240.17a-5) and 17a-10 (17 CFR §240.17a-10) 
adopted thereunder prescribe that every registered 
broker and dealer shall file specified periodic re- 
ports on Form X-17A-5 (17 CFR §249.617) with the 
Commission unless the Commission has approved 
a plan, submitted by the self-regulatory organiza- 
tion which is the designated examining authority for 
the broker-dealer, for the collection of such re- 
ports.! The Commission has approved such a plan 
for each national securities exchange and regis- 
tered securities association. 


From time to time, those plans require amendment, 
among other reasons, to conform to revisions in the 
reporting structure implemented under Rules 17a-5 
and 17a-10 and to establish parameters for special 
reports. In order to expedite action on such filings 
where they do not necessitate consideration by the 
Commission itself, the Commission is amending its 
Rules of General Organization Rule 30-3 (17 CFR 
§200.30-3) to delegate to the Director of the Divi- 
sion of Market Regulation the authority to approve 
amendments to these plans. 


The Commission finds, in accordance with 5 U.S.C. 
553(b)(A) and 5 U.S.C. 553(d) of the Administrative 
Procedure Act, that the foregoing action relates 
solely to a rule of agency organization, procedure, 
or practice and does not relate to a substantive 
rule. Accordingly, the foregoing action becomes 
effective immediately. In addition, the Commission 
finds that there is no burden on competition im- 
posed by the foregoing action. 





1 Rule 17d-1 (17 CFR §240.17d-1). 
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Part 200 of Title 17 of the Code of Federal Regula- 
tions is amended by adding paragraph (a)(30) to 
§200.30-3, as follows: 


§ 200.30-3 Delegation of Authority to Director of 
Division of Market Regulation 


* * * 


(30) Pursuant to Section 17(a) of the Act, 15 U.S.C. 
78q, to approve amendments to the plans which 
are consistent with the reporting structure of Rules 
17a-5(a)(4) and 17a-10(b) filed by self-regulatory 
organizations pursuant to Rules 17a-5(a)(4) and 
17a-10(b). 


(Sec. 2, Pub. L. 94-29, 89 Stat. 97 (15 U.S.C. 78b); 
sec. 25, Pub. L. 94-29, 89 Stat. 163 (15 U.S.C. 
78d-1); Sec. 16, Pub. L. 94-29, 89 Stat. 146 (15 
U.S.C. 78s); Sec. 18, Pub. L. 94-29, 89 Stat. 155 
(15 U.S.C. 78w) ). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Securities Exchange Act of 1934 
Rel. No. 15777/May 4, 1979 


New Rule Designating Financial Responsibility 
Rules for Purposes of the Securities Investor Pro- 
tection Act of 1970 

AGENCY: Securities and Exchange Commission. 


ACTION: Final rules. 


SUMMARY: The Commission is adopting a new 
rule in conjunction with the 1978 amendments to 
the Securities Investor Protection Act of 1970 
(“SIPA”). The new rule designates ‘financial re- 
sponsibility rules” for purposes of the SIPA. 


EFFECTIVE DATE: Immediately upon publication. 
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FOR FURTHER INFORMATION CONTACT: Greg- 
ory N. Smith, Division of Market Regulation, Secu- 
rities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. (202) 
755-7484. 


SUPPLEMENTARY INFORMATION: Section 16 of 
the Securities Investor Protection Act Amendments 
of 1978 (15 U.S.C. 78aaa) amended Section 3(a) 
of the Securities Exchange Act of 1934 by adding a 
new paragraph defining “financial responsibility 
rules” as “the rules and regulations of the Com- 
mission or the rules and regulations prescribed by 
any self-regulatory organization relating to financial 
responsibility and related practices which are des- 
ignated by the Commission, by rule or regulation, 
to be financial responsibility rules.” 


That term is relevant to two sections of SIPA. 
Under Section 5 of SIPA, the court may enter a 
protective decree on behalf of customers of a 
broker-dealer if the court finds, among other things, 
that the debtor broker-dealer is not in compliance 
with applicable requirements under the Securities 
Exchange Act or rules of the Commission or of any 
self-regulatory organization with respect to finan- 
cial responsibility or if the debtor broker-dealer is 
unable to make such computations as may be 
necessary to establish compliance. Section 13 of 
SIPA refers to financial responsibility rules in con- 
nection with inspections of broker-dealers which 
are members of the Securities Investor Protection 
Corporation (“SIPC”). 


New Rule 3a40-1 under the Securities Exchange 
Act' designates as “financial responsibility rules” 
all rules and regulations adopted by the Commis- 
sion pursuant to Sections 8, 15(c)(3), 17(a) or 
17(e)(1)(A) of the Securities Exchange Act, all 
rules and regulations adopted by the Commission 
relating to hypothecation or lending of customer 
securities, all rules adopted by self-regulatory or- 
ganizations relating to capital, margin, rec- 
ordkeeping, hypothecation, or lending require- 
ments, and any other rule adopted by the Commis- 
sion or a self-regulatory organization relating to the 
protection of funds or securities. The Commission’s 
intention in paragraph (d) of the new rule is not to 
sweep into coverage all of its rules or those of the 
self-regulatory organizations which indirectly pro- 
tect funds or securities but only rules which are 
akin to those specified in paragraphs (a) through 





' The rule was proposed in Securities Exchange 
Act Release No. 15452 (January 2, 1979). 





(c) and which are customarily described as “finan- 
cial responsibility” rules. 


The Commission has determined that this new rule 
should be effective immediately upon publication in 
the Federal Register pursuant to 5 U.S.C. 553(d). 
The Commission finds good cause for making the 
rule effective immediately in that the rule clarifies 
the power of SIPC pursuant to Section 5 of SIPA to 
seek protective decrees, clarifies the power of the 
self-regulatory organizations in connection with in- 
spections, and requires no modification of conduct. 


The term “financial responsibility rules” for pur- 
poses of the Securities Investor Protection Act of 
1970 shall include: 


(a) Any rule adopted by the Commission 
pursuant to Sections 8, 15(c)(3), 17(a) or 
17(e)(1)(A) of the Securities Exchange 
Act of 1934; 


(b) Any rule adopted by the Commission 
relating to hypothecation or lending of 
customer securities; 


(c) Any rule adopted by any self- 
regulatory organization relating to capi- 
tal, margin, recordkeeping, hypotheca- 
tion or lending requirements; and 


(d) Any other rule adopted by the Com- 
mission or any self-regulatory organiza- 
tion relating to the protection of funds or 
securities. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15778 / May 7, 1979 


An order has been issued granting the application 
requesting withdrawal of the common stock (par 
value $.50) of TRICO INDUSTRIES, INC. from 
listing and registration on the American Stock Ex- 
change, Inc. 


Securities Exchange Act of 1934 
Release No. 15779 / May 8, 1979 


Administrative Proceeding File No. 3-5679 
In the Matter of 


HUDSON PULP & PAPER CORP. 
(81-486) 


Application pursuant to Section 12(h) of The 
1934 Act 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until MAY 
25, 1979 to request a hearing on an application by 
the Hudson Pulp & Paper Corp. (the ‘“Applicant’’) 
pursuant to Section 12(h) of the Securities Ex- 
change Act of 1934, for an order exempting the 
Applicant from the reporting requirements of Sec- 
tions 12, 13 and 15(d) of that Act. 


The Applicant is now a wholly-owned subsidiary of 
Georgia Pacific Corporation. 


SECURITIES EXCHANGE ACT OF 1934 


Release No. 15780 / May 8, 1979 
Administrative Proceeding File No. 3-5699 


In the Matter of 
BERGSTROM PAPER COMPANY 
APPLICATION PURSUANT TO SECTION 12(h) 


File No. 81-487 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until May 
25, 1979 to request a hearing on an application by 
Bergstrom Paper Company (the “Applicant’’) pur- 
suant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended (the “1934 Act’), for an 
order exempting the Applicant from the provisions 
of Sections 13 and 15(d) of the 1934 Act. 


The Applicant states that as a result of a merger 
with and into P.H. Glatfelter Company on January 
30, 1979, it has no securities owned by the public. 
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SECURITIES EXCHANGE ACT OF 1934 
RELEASE NO. 15781 / May 8, 1979 


Administrative Proceeding File No. 3-5688 
In the Matter of 

OLINKRAFT, INC. 

File No. 81-490 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until May 
25, 1979 to request a hearing on an application by 
Olinkraft, Inc. (the ‘““Applicant’) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended (the “1934 Act’), for an order exempting 
the Applicant from the provisions of Sections 13 
and 15(d) of the 1934 Act. 


On October 10, 1978, the Applicant became a 
wholly-owned subsidiary of Johns-Manville Corpo- 
ration, and there is no trading in Applicant’s securi- 
ties. 


SECURITIES EXCHANGE ACT OF 1934 
RELEASE NO. 15782 / May 8, 1979 


Administrative Preceeding File No. 3-5644 
In the Matter of 


WJA REALTY, successor to WORLD JAI-ALAI, 
INC. 


File No. 81-452 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until May 
25, 1979 to request a hearing on an application by 
WJA Realty (“WJA”), successor to World Jai-Alai, 
Inc. (“World”), pursuant to Section 12(h) of the Se- 
curities Exchange Act of 1934, for an order 
exempting World from the provisions of Sections 
13 and 15(d) of that Act. A wholly-owned subsidiary 
of WJA was merged with and into World on 
November 22, 1978 and World was thereafter liq- 
uidated. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15783/May 8, 1979 


Administrative Proceeding File No. 3-5580 
In the Matter of 
THE CITY OF MILAN 


File No. 81-411 
Application pursuant to Section 12(h) of the 1934 
Act 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until MAY 
25, 1979 to request a hearing on an application by 
The City of Milan (the “Applicant’), pursuant to 
Section 12(h) of the Securities Exchange Act of 
1934, for an order exempting the Applicant from 
the reporting requirements of Section 13 of that 
Act. 


The Applicant no longer has any securities out- 
standing which subject it to the reporting require- 
ments of the 1934 Act, other than securities for 
which payment has already been reserved but 
which have not yet been presented for redemption. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15784/May 8, 1979 


Administrative Proceeding File No. 3-5694 
In the Matter of 
R.B. JONES CORPORATION 


NOTICE OF APPLICATION PURSUANT TO 
SECTION 12(h) 
OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until MAY 
25 1979 to request a hearing on an application by 
R. B. Jones Corporation (the ‘“Applicant’”’) pursuant 
to Section 12(h) of the Securities Exchange Act of 
1934, as amended (the “1934 Act’), for an order 
exempting the Applicant from the provisions of 
Sections 13 and 15(d) of the 1934 Act. 


On January 31, 1979, the applicant became a 
wholly owned subsidiary of Alexander and Alex- 
ander Services, Inc. and there is no trading in Ap- 
plicant’s securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15785/May 8, 1979 


Administrative Proceeding File No. 3-5695 


In the Matter of 
WOOD INDUSTRIES, INC. 


NOTICE OF APPLICATION PURSUANT TO 
SECTION 12(h) OF THE SECURITIES 
EXCHANGE ACT OF 1934, AND OPPORTUNITY 
FOR HEARING 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until May 
25, 1979 to request a hearing on an application by 
Wood Industries, Inc. pursuant to Section 12(h) of 
the Securities Exchange Act of 1934 for an order 
exempting the Applicant from the reporting re- 
quirements of Sections 13 and 15(d) of that Act. 


On February 9, 1979, the Applicant became a 
wholly owned subsidiary of MaschinenFabrik 
Augsburg-Neurnberg Aktiengesellschaft North 
America Corporation and there is no trading in Ap- 
plicant’s securities. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15786/May 9, 1979 


Administrative Proceeding 
File No. 3-5704 


In the Matter of 


METROPOLITAN DEVELOPMENT 
CORPORATION 


File No. 81-501 


APPLICATION PURSUANT TO SECTION 12(h) 
OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until MAY 
25 1979 to request a hearing on an application by 
Metropolitan Development Corporation (the “Appli- 
cant’), pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, as amended, for an order 
exempting the Applicant from the reporting re- 
quirements of Sections 13 and 15(d) of that Act. 


Pursuant to an offer to purchase stock and sub- 
sequent short form cash merger, the Applicant was 


acquired by First City Development Corporation of 
California, a privately-held Delaware corporation. 
There are no public holders of Applicant’s common 
stock. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15787/May 9, 1979 


Administrative Proceeding File No. 3-5702 
In the Matter of 

MERCURY GENERAL CORPORATION 
File No. 81-477 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until MAY 
25 1979 to request a hearing on an application by 
Mercury General Corporation (the ‘‘Applicant’’) 
pursuant to Section 12(h) of the Securities Ex- 
change Act of 1934, as amended, for an order 
exempting the Applicant from the reporting re- 
quirements of Sections 13 and 15(d) of the Act. 


On January 3, 1979, the Applicant became a 
wholly-owned subsidiary of California General 
Management Inc. As a result of the merger, 
California General Management Inc. is the sole 
stockholder of the Applicant. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15788/May 9, 1979 


Administrative Proceeding File No. 3-5692 
In the Matter of 

HYATT CORPORATION 

File No. 81-483 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until MAY 
25 1979 to request a hearing on an application by 
Hyatt Corporation (the “Applicant’), pursuant to 
Section 12(h) of the Securities Exchange Act of 
1934, as amended (the “1934 Act”), for an order 
exempting the Applicant from the provisions of 
Sections 13 and 15(d) of the 1934 Act. 
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On February 5, 1979, Applicant was merged into 
New Hy, Inc., a Delaware corporation which is 
owned by the former principal stockholders of the 
Applicant. As a result of the merger, Applicant no 
longer has any publicly traded common stock. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15789/May 9, 1979 


Administrative Proceeding File No. 3-5605 
In the Matter of 
CINERAMA, INC. 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) 


The Securities and Exchange Commission has is- 
sued an order granting the application of Cinerama, 
Inc. (the “Applicant’”) pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, as amended 
(the “1934 Act’), for an exemption from the re- 
porting requirements of Section 15(d) of the 1934 
Act. 


Since the Applicant has become the wholly-owned 
subsidiary of Forkel, Inc. as the result of a merger, 
it appeared to the Commission that granting the re- 
quested exemption would not be inconsistent with 
the public interest or the protection of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15790/May 9, 1979 


Administrative Proceeding File No. 3-5665 
In the Matter of 

APPLIED INDUSTRIES, INC. 

File No. 81-467 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission issued 
an order granting the application of Applied Indus- 
tries, Inc., pursuant to Section 12(h) of the Securi- 
ties Exchange Act of 1934, as amended (the “1934 
Act’), for an exemption from the reporting require- 
ments of Sections 13 and 15(d) of the 1934 Act. 


On MAR 14 1979 a notice was issued on the filing 
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of said application giving interested persons an op- 
portunity to request a hearing and stating that an 
order granting the application might be issued upon 
the basis of the information stated therein unless a 
hearing should be ordered. No request for a hear- 
ing has been filed and the Commission has not or- 
dered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the pub- 
lic interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15791/May 9, 1979 


Administrative Proceeding File No. 3-5622 
In the Matter of 
PEMCOR, INC. 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Pemcor, 
Inc. (the “Applicant’) pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, as amended 
(the “1934 Act”) for an exemption from the report- 
ing requirements of Section 15(d) of the 1934 Act. 


Since the Applicant has become a wholly-owned 
subsidiary of Esmark, Inc. as a result of a merger, it 
appeared to the Commission that granting the re- 
quested exemption would not be inconsistent with 
the public interest or the protection of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15792/May 9, 1979 


Administrative Proceeding File No. 3-5673 
In the Matter of 
RESERVE OIL, INC. 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT. 


An order has been issued granting the application 
of Reserve Oil, Inc. for an exemption, pursuant to 
Section 12(h) of the Securities Exchange Act of 





1934, from the reporting requirements of Section 
15(d) of that Act. It appears to the Commission that 
the exemption is consistent with the public interest 
and the protection of investors, in view of the fact 
that the principal and interest of Applicant's only 
class of securities held by the public is uncondi- 
tionally guaranteed by Reserve Oil and Gas Com- 
pany, a reporting company under the Securities 
Exchange Act of 1934. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15793/May 9, 1979 


Administrative Proceeding File No. 3-5650 
In the Matter of 

YOUNKERS, INC. 

File No. 81-462 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Younkers, 
Inc. (the “Applicant’”) pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, as amended 
(the ‘1934 Act’), for an exemption from the re- 
porting obligations of Sections 13 and 15(d) of the 
1934 Act. 


Since the Applicant is a wholly-owned subsidiary of 
Equitable of lowa Companies as a result of a 
merger, it appeared to the Commission that grant- 
ing the requested exemption would not be incon- 
sistent with the public interest or the protection of 
investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15794/May 9, 1979 


Administrative Proceeding File No. 3-5656 
In the Matter of 

UNITED TECHNOLOGIES CORPORATION 
(81-395) 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 


sued an order granting the application of United 
Technologies Corporation for an exemption from 
the reporting requirements of. Sections 13 and 
15(d) of the Securities Exchange Act of 1934 for its 
wholly owned subsidiary AMBAC Industries, Incor- 
porated. It appears to the Commission that the re- 
quested exemption is not inconsistent with the pub- 
lic interest or the protection of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15795/May 9, 1979 


Administrative Proceeding File No. 3-5667 
In the Matter of 

BERTEA CORPORATION 

File No. 81-448 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT. 


The Securities and Exchange Commission has is- 
sued an order granting the application of Bertea 
Corporation (‘‘Applicant’’), pursuant to Section 
12(h) of the Securities Exchange Act of 1934, for 
an exemption from the reporting requirements of 
Section 15(d) of that Act. 


It appeared to the Commission that the granting of 
the requested exemption would not be inconsistent 
with the public interest or the protection of inves- 
tors inasmuch as none of the Applicant's common 
stock is held publicly, and there is no trading in its 
securities. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15796/May 9, 1979 


Administrative Proceeding File No. 3-5627 
In the Matter of 

DOWNE COMMUNICATIONS, INC. 

File No. 81-457 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) 


The Securities and Exchange Commission has is- 
sued an order granting the Application of Downe 
Communications, Inc. (the “Applicant’) pursuant to 
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Section 12(h) of the Securities Exchange Act of 
1934, as amended (the “1934 Act’), for an exemp- 
tion from the reporting requirements of Sections 13 
and 15(d) of the 1934 Act. 


Since all of the Applicant’s outstanding Common 
Stock is owned by the Charter Company and its 
6-%2% Subordinated Convertible Debentures due 
December 1, 1988, are held by fewer than 200 per- 
sons, it appeared to the Commission that granting 
the requested exemption would not be inconsistent 
with the public interest or the protection of inves- 
tors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15797/May 9, 1979 


Administrative Proceeding File No. 3-5666 
In the Matter of 


COCA-COLA BOTTING COMPANY OF LOS 
ANGELES 


File No. 81-403 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Coca- 
Cola Bottling Company of Los Angeles (‘‘Appli- 
cant’), pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, for an exemption from the 
reporting requirements of Section 13 and 15(d) of 
that Act. 


On MAR 14 1979, a notice was issued of the filing 
of said application giving interested persons an op- 
portunity to request a hearing and stating that an 
order disposing of the application might be issued 
upon the basis of the information stated therein 
unless a hearing should be ordered. No request for 
a hearing has been filed and the Commission has 
not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the pub- 
lic interest and consistent with the protection of in- 
vestors and the purpose fairly intended by the pol- 
icy and provisions of the 1934 Act. 
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SECURITIES EXCHANGE ACT OF 1934 
RELEASE NO. 15798/May 9, 1979 


Administrative Proceeding File No. 3-5660 
In the Matter of 
AUSTRAL OIL COMPANY INCORPORATED 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Austral Oil 
Company Incorporated (‘Applicant’) pursuant to 
Section 12(h) of the Securities Exchange Act of 
1934, for an exemption from the reporting require- 
ments of Section 13 and 15(d) of that Act. 


It appeared to the Commission that the granting of 
the requested exemption would not be inconsistent 
with the public interest or the protection of inves- 
tors, inasmuch as Applicant ceased all business 
activities on March 30, 1978 and its stock is no 
longer publicly traded. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15799/May 9, 1979 


Administrative Proceeding File No. 3-5671 
In the Matter of 

UPDW, INC. 

File No. 81-473 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of UPDW, 
Inc. (the ‘“Applicant’”) pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, as amended 
(the “1934 Act’), for an exemption from the re- 
porting obligations of Sections 13 and 15(d) of the 
1934 Act for the United Piece Dye Works, Inc. (the 
“Company’). 


On January 26, 1979, the Company was merged 
into the Applicant. As a result of the merger, there 
is no longer any market for the Company’s securi- 
ties. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15800/May 9, 1979 


Administrative Proceeding File No. 3-5664 
In the Matter of 

SECURA CORPORATION 

(81-478) 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Secura 
Corporation for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the Secu- 
rities Exchange Act of 1934. It appears to the 
Commission that the requested exemption is not 
inconsistent with the public interest or the protec- 
tion of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15801/May 9, 1979 


Administrative Proceeding File No. 3-5684 
In the Matter of 
STANDARD PACKAGING CORPORATION 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of Standard 
Packaging Corporation, for an exemption from the 
reporting requirements of Section 13 of the Securi- 
ties Exchange Act of 1934. It appears to the Com- 
mission that the requested exemption is consistent 
with the public interest and the protection of inves- 
tors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15802/May 9, 1979 


Administrative Proceeding 
File No. 3-5658 


In the Matter of 
NATIONAL RECREATION PRODUCTS, INC. 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order exempting National Recreation 
Products, Inc. (‘Applicant’) from the periodic re- 
porting requirements under Sections 13 and 15(d) 
of the Securities Exchange Act of 1934. On De- 
cember 27, 1978, the Applicant became a wholly 
owned subsidiary of Fuqua Industries, Inc. as the 
result of a merger. 


It appears to the Commission that the exemption is 
not inconsistent with the public interest or the pro- 
tection of investors, and that no significant benefit 
will accrue to investors or the public if Applicant is 
required to file the subject reports. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15803/May 9, 1979 


Administrative Proceeding File No. 3-5681 
In the Matter of 

AMERICAN MEDICORP, INC. 

(81-487) 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of American 
Medicorp, Inc. for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the Secu- 
rities Exchange Act of 1934. It appears to the 
Commission that the requested exemption is not 
inconsistent with the public interest or the protec- 
tion of investors. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15804/May 9, 1979 


LISTING, DELISTING AND UNLISTED TRADING 
ACTIONS 


An order has been issued granting the application 
of the Honolulu Stock Exchange to strike the 
following securities from listing and registration 
thereon: 


Name of Issuer Description 


Common stock 

6% non. cum. pfd. stock 
Common stock 

$2.50 cum. conv. pfd. stock 
Series B pfd. stock 
Common stock 


Aloha Airlines, Inc. 
Aloha Airlines, Inc. 
Amfac, Inc. 

Amfac, Inc. 

Amfac, Inc. 

C. Brewer & Co., Ltd. 
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Name of Issuer 


Castle & Cook, Inc. 
Chrysler Corp. 
Crown Corp. 

Del Monte Corp. 
Dillingham Corp., Inc. 


Description 


Common stock 
Common stock 
Common stock 
Common stock 
Common stock 


Dillingham Corp., Inc. 
Hawaiian Airlines, Inc. 
Hawaiian Airlines, Inc. 
Hawaiian Elec. Co. Inc. 
Hawaiian Elec. Co. Inc. 
Hawaiian Elec. Co. Inc. 
Hawaiian Elec. Co. Inc. 
Hawaiian Elec. Co. Inc. 
Hawaiian Elec. Co. Inc. 


$2 cum. conv. prd. stock 

Common stock 

8-1/2% Debenture 

Common stock 

4-1/4% series “C” pfd. stock 

5% series “D” pfd. stock 

5% series “E” pfd. stock 

5% series “I” pfd. stock 

$1.94 series “L” cum conv. 
pfd. stock 


HOH Corporation 


Interisland Resorts, Ltd. 
Maui Land & Pineapple 
Pacific Gas & Elec. Co. 
Pacific Gas & Elec. Co. 
Pacific Leisure Enterprise 


Pacific Resources, Inc. 
San Carlos Milling Co. 


Common stock 
Common stock 
Common stock 
Common stock 
6% pfd. stock 

Common stock 
Common stock 
Common stock 


Standard Oil Co. of 


California Common stock 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15805/May 9, 1979 


(File No. 4-208) 


The participants in the Intermarket Trading System 
(“ITS”)! have submitted to the Commission an 
amendment to the joint industry plan (the “ITS 
Plan” or ‘“Plan’), authorized pursuant to Section 
11A(a)(3)(B) of the Securities Exchange Act of 
1934 (“Act’),2 governing the implementation and 
operation of the ITS. 


|. Amendment 


On February 6, 1979, the participants submitted to 
the Commission a proposed amendment to Section 
8(a), paragraph 16, of the ITS Plan which would 
establish a procedure for the allocation of costs as- 
sociated with leasing various telecommunications 
lines necessary to implement and operate the ITS 





' The participants include the American Stock Ex- 
change, Inc., Boston Stock Exchange, Inc., Mid- 
west Stock Exchange, Inc., New York Stock Ex- 
change, Inc., Pacific Stock Exchange, Inc. and the 
Philadelphia Stock Exchange, Inc.. 


2 See Securities Exchange Act Release Nos. 


14662 (April 14, 1978) and 15058 (August 11, 
1978), 43 FR 17422 and 15058. 
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(the “Line Cost Amendment”).? Although the ITS 
Plan presently states that these costs are to be 
“shared” by the participants, the Plan does not 
specify how these costs are to be allocated. 


Pursuant to the procedure, which would be formally 
established by the Line Cost Amendment, a par- 
ticipant’s share of the line costs will vary each 
month in relation to the number of messages sent 
or received by that participant and the total number 
of messages sent or received by all participants. 
With respect to the initial three lines leased by any 
participant, 100% of the costs of these lines will be 
allocated among all participants based upon each 
participant's percentage of the total number of 
messages sent or received by all participants. With 
respect to lines four through seven leased by any 
participant, 50% of the costs of these lines will be 
allocated among all participants based upon each 
participant’s percentage of the total number of 
messages sent or received by all Participants and 
50% of the costs of these lines will be paid for 
solely by the participant leasing these lines. With 
respect to lines eight and above leased by any par- 
ticipant, the participant's cost will be the total cost 
of leasing these lines. 


ll. Request for Comment 


In order to assist the Commission in determining 
whether to approve the proposed amendment to 
the ITS Plan, interested persons are invited to 
submit their views and comments on the Line Cost 
Amendment in writing to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549, within 30 days from the 
date of publication in the Federal Register. All such 
communications should refer to File No. 4-208. 


By the Commission. 


George A. Fitzsimmons 
Secretary. 








3 Agreement to Amend Plan for the Purpose of 
Creating and Operating an Intermarket Communi- 
cations Linkage, dated November 30, 1978, con- 
tained in File No. 4-208. The text of the Line Cost 
Amendment is set forth in Exhibit A. 





May 9, 1979. 





Exhibit A. 


The sixteenth paragraph of Section 8(a) of the 
Plan, said paragraph appearing on pages 48 and 
49 of the Plan, is hereby amended to read in full as 
follows: 


Line costs attributable to ITS and the 
Pre-Opening Application during any 
calendar month on or after August 1, 
1978 shall be borne by the persons who 
were Participants during any portion of 
such month as set forth in this para- 
graph. Such Participants shall share (i) 
all of the line costs incurred during such 
month identifiable to the first three lines 
and associated modems linking each 
such Participant with the System’s com- 
munication network and (ii) 50 percent of 
the line costs incurred during such 
month identifiable to the fourth through 
seventh lines and associated modems 
so linking each such Participant. Each 
such Participant’s share shall equal the 
total of the costs referred to in clause (i) 
and clause (ii) multiplied by a fraction, 
the numerator of which shall equal the 
number of messages (whether ITS 
commitments to trade or responses 
thereto, or pre-opening notifications, 
pre-opening responses or any other ad- 
ministrative messages sent through the 
System) sent or received by such Par- 
ticipant during such month and the de- 
nominator of which shall equal the sum 
of the amounts derived by calculating 
such numerator for each such Partici- 
pant for such month. Each such Partici- 
pant shall also bear 50 percent of the 
line costs incurred during such month 
identifiable to the fourth through seventh 
lines and associated modems linking 
such Participant with the System’s com- 
munication network. In addition, each 
such Participant shall bear 100 percent 
of the line costs incurred during such 
month identifiable to any lines and as- 
sociated modems in excess of seven so 
linking such Participant. Line costs will 
be computed by SIAC as soon as prac- 
ticable following the close of each calen- 


dar month. Each Participant's (or former 
Participant's) share thereof shall be bil- 
led by SIAC to, and payable to SIAC by, 
such Participant or former Participant 
promptly thereafter. 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15806/May 9, 1979 


Delegation of Authority to The Director of the Divi- 
sion of Market Regulation 


AGENCY: Securities and Exchange Commission. 
ACTION: Final rule. 


SUMMARY: The Commission is amending its reg- 
ulations to delegate authority to the Director of the 
Division of Market Regulation to approve amend- 
ments to joint industry plans filed by self-regulatory 
organizations, which plans have been previously 
approved by the Commission. 


EFFECTIVE DATE: May 9, 1979. 


FOR FURTHER INFORMATION CONTACT: Bran- 
don Becker, Division of Market Regulation, Securi- 
ties and Exchange Commission, Room 321, 500 
North Capitol Street, Washington, D.C. 20549, 
(202) 755-8749. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion finds, in accordance with the Administrative 
Procedure Act (‘APA’) [5 U.S.C. 553(b)(3)(B)], 
that the foregoing amendment relates solely to 
agency organization, procedure or practice and 
that notice and procedure pursuant to the APA are 
therefore not necessary and that such amendment 
shall be adopted, effective immediately. 


Accordingly, 17 CFR Chapter II is amended by ad- 
ding a new paragraph (a)(29) to §200.30-3 reading 
as follows: 


§200.30-3 Delegation of authority to Director of Di- 
vision of Market Regulation. 


* * * 


(a) * * * 
(29) To issue supplemental orders mod- 


SEC DOCKET/513 





ifying the terms upon which self- 
regulatory organizations are authorized 
to act jointly in planning, developing, 
operating or regulating facilities of a na- 
tional market system in accordance with 
the terms of amendments to plans which 
plans have been previously approved by 
the Commission under Section 
11A(a)(3)(B) of the Securities Exchange 
Act of 1934. 


(Pub. L. 87-592, 76 Stat. 394, 15 U.S.C. 78d-1, 
78d-2). 
By the Commission. 


George A. Fitzsimmons 
Secretary. 





May 9, 1979. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15807/May 9, 1979 


INVESTMENT CO. ACT OF 1940 
Rel. No. 10687/May 9, 1979 


PRACTICES IN FIXED PRICE OFFERINGS 
AGENCY: Securities and Exchange Commission. 


ACTION: Request for comments and announce- 
ment of hearings. 


SUMMARY: The Commission has published notice 
of a proposed rule change filed by the National As- 
sociation of Securities Dealers, Inc. which would 
amend its Rules of Fair Practice governing member 
practices with respect to fixed price offerings of se- 
curities. In view of the importance and complexity 
of the issues associated with that proposed rule 
change, the Commission has determined to solicit 
additional written submissions of data, views and 
arguments from interested persons, particularly in 
response to the discussion contained in this re- 
lease. In addition, the Commission is announcing 
that it intends to hold public hearings on this sub- 
ject during September 1979. 


DATES: Written comments should be submitted 
and hearing appearances noied not later than Au- 
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gust 1, 1979; public hearings are expected to 
commence on September 10, 1979. 


ADDRESSES: All comments should refer to File 
No. SR-NASD-78-3 and should be sent with 30 
copies to George A. Fitzsimmons, Secretary, Secu- 
rities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Public 
hearings will be held in Room 776 at the above ad- 
dress. All written submissions and hearing tran- 
scripts will be made available for public inspection 
at the Commission’s Public Reference Section, 
Room 6101, 1100 L Street, N.W., Washington, 
D.C. 


FOR FURTHER INFORMATION CONTACT: 


Richard T. Chase, Esq. 
Office of Self-Regulatory 

Oversight, Room 341 
Division of Market Regulation 
Securities and Exchange Commission 
Washington, D.C. 20549 
(202) 755-7620 


SUPPLEMENTARY INFORMATION: Pursuant to 
Section 19(b) [15 U.S.C. 78s(b)] of the Securities 
Exchange Act of 1934 (‘Act’) [15 U.S.C. 78a et 
seq., aS amended by Pub. L. No. 94-29 (June 4, 
1975)], the National Association of Securities 
Dealers, Inc. (“NASD”) has filed a proposed rule 
change (“proposed rule change’’) concerning the 
giving and receiving of selling concessions, dis- 
counts or other allowances in connection with fixed 
price offerings of securities. Notice of the proposed 
rule change was given by Commission release 
published in the Federal Register during August 
1978.1 The proposed rule change is briefly sum- 
marized below, and the full text of the proposed 
rule change is attached as an appendix to this re- 
lease. 


The purpose of this release is to solicit additional 
written submissions of data, views and arguments 





1 Securities Exchange Act Release No. 15020 (Au- 
gust 2, 1978), 43 FR 35446 (1978). The issues as- 
sociated with the proposed rule change are com- 
monly identified by reference to a judicial decision, 
Papilsky v. Berndt, [1976-1977 Transfer Binder] 
Fed. Sec. L. Rep. (CCH) 995,627 (S.D.N.Y. 1976), 
discussed at text accompanying n. 18, infra. Ac- 
cordingly, the complete NASD filing with the Com- 
mission containing the proposed rule change is 
referred to in this release as the “Papilsky filing.” 





from interested persons concerning certain issues 
raised by the proposed rule change and to an- 
nounce public hearings with respect to those is- 
sues. The Commission has received 43 comment 
letters on the proposed rule change, including 17 
letters requesting that the Commission hold hear- 
ings.? Because of the importance and complexity of 
these issues, the Commission considers it appro- 
priate to hold public hearings to explore more fully 
the matters discussed in this release and other is- 
sues raised by the proposed rule change. Written 
submissions of data, views and arguments, and 
notifications of appearances at the public hearings, 
should be made not later than August 1, 1979. The 
Commission has tentatively scheduled com- 
mencement of public hearings for September 10, 
1979. The schedule of appearances will be an- 
nounced by the Commission shortly before the 
hearings commence. Persons intending to appear 
should submit the text of any prepared statements 
not later than four business days prior to their ap- 
pearance. 


1. INTRODUCTION AND BACKGROUND 
A. Firm Commitment Fixed Price Offerings 


In order to establish the basic terminology used in 
this release, there follows a general description of 
the underwriting process in a typical firm commit- 
ment offering of corporate debt or equity securities, 
as well as a description of certain sales practices 
employed by broker-dealers in selling securities in 
fixed price offerings to institutional customers. In 
commenting on the issues raised in this release, 
interested persons should indicate when their anal- 
ysis is based on circumstances that depart mate- 
rially from the description provided below. 


In a typical firm commitment offering of corporate 
securities, one or more investment banking firms 





2 The NASD received a total of 52 comment letters 
in response to two notices circulated to its mem- 
bers containing drafts of the proposed rule change. 
In response to publication of notice of the proposed 
rule change in the Federal Register, the Commis- 
sion has received 22 comment letters. The Com- 
mission also received 21 comment letters before 
formal notice of the proposed rule change was 
published. All letters received by the Commission 
and the NASD concerning the proposed rule 
change are contained in Commission File No. 
SR-NASD-78-3. 


organize an underwriting syndicate to purchase the 
securities from the issuer for resale at a specified 
public offering price established through negotia- 
tion with the issuer or competitive bidding. Each 
member of the syndicate executes an “agreement 
among underwriters” that designates one or more 
managing underwriters and fixes the obligations 
among the members of the syndicate. The syndi- 
cate members, through the managing underwriter, 
also enter into an underwriting agreement with the 
issuer that sets forth the terms and conditions of 
the offering and the amount of securities that each 
member is committed to underwrite. 


Syndicate members are compensated for their 
services by receiving an underwriting discount, or 
“spread,” which is the difference between the price 
paid to the issuer by the syndicate for the securities 
and the “initial public offering price” appearing on 
the cover page of the prospectus.* Depending on a 
number of factors, including the characteristics of 
the security being distributed, the degree of under- 
writing risk, the amount of selling effort required 
and costs associated with the distribution of the se- 
curities, the underwriting discount for a particular 
offering may range from a fraction of 1% to 10% or 
more of the public offering price.* The gross spread 
is composed of (i) the underwriting compensation, 
which includes a management fee for the lead 
underwriter(s), and (ii) the selling concession. The 
relative size of these components is determined by 
the syndicate in light of the particular characteris- 
tics of the offering. The selling concession in recent 
years has grown as a percentage of the gross 
spread, apparently reflecting the increased impor- 
tance of selling effort to a successful underwriting. 
To assist the syndicate in distributing the offering, 
the managing underwriter may select additional 
dealers to form a selling group. Members of the 





3 Direct or indirect rebate payments of a portion of 
the spread appear to be occurring, however, 
thereby effectively lowering the “initial public of- 
fering price” to some purchasers. See discussion 
at text accompanying n. 8, infra. The NASD has 
taken the position that at least certain of these re- 
bates are now improper under its rules. See text 
accompanying n. 20, infra. 


4 An interpretation under Article Ill, Section 1 of the 
NASD Rules of Fair Practice prohibits member 
firms from participating in public distributions in 
which the underwriting arrangements, considering 
all elements of compensation and other relevant 
factors, are “unfair or unreasonable.” 
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selling group (which may also include syndicate 
members) receive the selling concession for such 
securities as they actually sell and customarily 
enter into a “selected dealer agreement” setting 
forth their rights and obligations with respect to the 
offering. 


In addition to the dealers selected by the managing 
underwriter to form the selling group, other dealers 
may be included in the selling group at the request 
of prospective purchasers seeking to place orders 
with, or designate orders for allocation to, particular 
firms. “Designated orders” are usually orders for 
larger amounts of securities placed by institutions 
with the managing underwriter, with direction that 
the sale be credited to the account of one or more 
dealers that are syndicate or selling group mem- 
bers. A designated order is customarily confirmed,® 
and the securities directly delivered, by the man- 
aging underwriter. A dealer designated to receive 
such credit on an order may be added to the selling 
group where that firm was not a member at the time 
the order was placed. 


As described above, the amount of securities for 
which a syndicate member is responsible is fixed 
by agreement. Typically, however, each syndicate 
member retains control over and directly places 
only a portion of the securities it has agreed to un- 
derwrite, usually referred to as his “retention.” The 
remainder is reserved and placed in a general syn- 
dicate account, usually referred to as the “pot,” 
under the control of the managing underwriter. Se- 
curities in this account are then allocated and real- 
located by the managing underwriter during the 
offering period among syndicate and selling group 
members for a variety of reasons, particularly the 
demonstrated capacity of those members to place 
the securities with investors. In addition to the pub- 
lic offering conducted directly by the members of 
the underwriting syndicate and the selling group, 
underwriting agreements often authorize these 
members to sell the securities being distributed to 
other dealers, at a specified discount (a percentage 
of the selling concession) referred to as the ‘“real- 
lowance,”’ for resale to the public. 


In connection with a particular fixed price offering, 
the underwriters may elect to “stabilize” the market 





5 Any order placed prior to the date of the final 
prospectus is, as a legal matter, only an “indication 
of interest,’ subject to confirmation of sale after the 
registration statement covering the offering, filed 
under the Securities Act of 1933 [15 U.S.C. 77a et 
seq. |, is declared effective. 
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for the offered security during the distribution 
period. To commence stabilizing, the managing 
underwriter places a syndicate bid in the primary 
market for the security to purchase securities of- 
fered at that bid price, usually set at or just under 
the public offering price. The purpose of stabilizing 
purchases is to facilitate an orderly distribution of 
the offered securities by preventing or retarding a 
decline in the market price for such securities dur- 
ing the offering.’ 


The growth of institutional participation in the secu- 
rities markers has exerted increasing pressure on 
the fixed price offering system.® In connection with 
distributions, a number of practices have de- 
veloped which may have the economic effect of 
granting to institutional and other large purchasers 
a rebate of some portion of the gross spread in 
fixed price offerings. Such practices include both 
direct discounting techniques, such as “overtrad- 
ing” in swap transactions and certain types of un- 
derwriting fee recapture, and indirect compensation 
arrangements, such as the provision of goods and 
services in return for so-called “syndicate soft dol- 
lars.” 





6 The syndicate’s stabilizing activities during the 
offering must be conducted in accordance with the 
provisions of Rule 10b-7 under the Act (17 CFR 
§240.10b-7). 


7 See Rule 10b-7(c) under the Act. The Commis- 
sion has recognized in the past that stabilization is 
a form of market manipulation which must be lim- 
ited and controlled. Securities Exchange Act Re- 
lease No. 2446 (March 18, 1940) (statement of 
Commission policy with respect to stabilizing, the 
“1940 Release’). Accordingly, the Commission has 
promulgated regulations designed to curb abuse of 
the stabilization function in connection with fixed 
price offerings. See 1940 Release and Securities 
Exchange Act Release No. 5194 (July 5, 1955) 
(adoption of Rule 10b-7, among other rules). 


8 The manifestation and impact of that participation 
parallel, in certain respects, the experience gained 
some years ago with efforts to maintain fixed rates 
of commission in the secondary markets in the face 
of increased institutional participation. On the other 
hand, there are differences between the stock ex- 
changes’ establishment of fixed minimum commis- 
sion rate schedules and the NASD’s involvement in 
fixed price underwritings. See Securities Exchange 
Act Release No. 11203 (January 23, 1975), 40 FR 
7394 (1975). 





In swap transactions, securities are taken in trade 
from a customer, in lieu of cash, in exchange for 
the offered securities. A discount from the fixed 
offering price may be granted to the purchaser of 
the offered securities where the syndicate member 
purchases the securities taken in trade at a price 
exceeding their market value. This “overtrade” is 
economically equivalent to paying less than the 
stated offering price for the securities being distrib- 
uted. 


A customer may seek to recapture underwriting 
fees by designating a broker-dealer affiliate to be 
included in the selling group. The customer may 
then purchase the offered security through its af- 
filiate, thereby recapturing the selling concession. 
Such concession payments to an affiliate enable 
the customer to obtain direct discounts from the 
fixed offering price. 


A broker-dealer providing research or other serv- 
ices to a customer may be compensated for those 
services, at least in part, through purchases by the 
customer in a fixed price offering. The customer 
can either purchase the securities directly through 
the broker-dealer or can contact the managing 
underwriter and “designate” the dealer to receive 
credit for the order. In these instances, the dealer 
is compensated indirectly by receiving “soft dollar” 
concessions for the research or other services it 
has provided. 


B. Background of the Proposed Rule Change 


Since the registration of the NASD in 1939 pur- 
suant to the Maloney Act,? the NASD has regu- 
lated, particularly under Article III, Section 24 of its 
Rules of Fair Practice,'° the circumstances in 
which concessions, discounts or other allowances 
may be given in fixed price offerings. Section 24, 
which until filing of the proposed rule change had 
not been the subject of revision during the 40 years 
of its existence, provides that: 


[s]elling concessions, discounts, or other 
allowances, as such, shall be allowed 
only as consideration for services ren- 
dered in distribution and in no event shall 





952 Stat. 1070, 15 U.S.C. 780(c), 780-3, 78q(a), 
78cc(b), 78ff(c) (1938). 


10 NASD Rules of Fair Practice Article Ill, Section 
24, NASD Manual (CCH) 92174 (1978). 


be allowed to anyone other than a broker 
or dealer actually engaged in the in- 
vestment banking or securities business; 
provided, however, that nothing in this 
rule shall prevent any member from 
selling any security owned by him to any 
person at any net price which may be 
fixed by him unless prevented therefrom 
by agreement." 


During this period, Section 24 has received little 
interpretive attention from the courts or the Com- 
mission. In 1941, the NASD imposed sanctions on 
several member firms that violated the terms of a 
fixed price underwriting agreement by selling debt 
securities of Public Service Company of Indiana 
during the distribution at prices below the public 
offering price. The NASD charged those members 
with a violation of Article Ill, Section 1 of its Rules 
of Fair Practice, which requires members to “ob- 
serve high standards of commercial honor and just 
and equitable principles of trade.” In reviewing 
those sanctions, the Commission held, in National 
Association of Securities Dealers, Inc. (‘“PSI’"),'? 
that Section 15A(b)(7) of the Act [15 U.S.C. 780- 
3(b)(7)]13 did not permit the NASD to use its disci- 
plinary authority to enforce contracts “designed to 
restrict a free and open market, even though such 
contracts may under given conditions fall within an 
exception to the general public policy against re- 
straints on commerce.” '4 In PS/, the Commission 
rejected the NASD’s argument that Section 24 
supported its interpretation of Article Ill, Section 1, 
but noted that the meaning and validity of Section 
24 were not directly at issue.'5 


The Commission, however, also expressly rejected 
any implication that, by invalidating the NASD’s 





vi. 
1219 SEC 424 (1945). 


13 This provision was amended in certain respects 
by the Securities Acts Amendments of 1975, Pub. 
L. No. 94-29 (1975), and was redesignated as Sec- 
tion 15A(b)(6) of the Act [15 U.S.C. 780-3(b)(6)]. 


1419 SEC at 444. The Commission’s conclusion, in 
dictum, that agreements among underwriters to fix 
the price at which an offering is to be distributed do 
not generally violate the Sherman Act, 15 U.S.C. 1, 
was later judicially confirmed in U.S. v. Morgan, 
118 F. Supp. 621 (S.D.N.Y. 1953). 


15 19 SEC at 445-446. 
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rule interpretation, it would similarly seek as a gen- 
eral matter to invalidate or otherwise question the 
private enforceability of customary underwriting 
agreements to make fixed price offerings. To the 
contrary, the Commission in PS/ concluded: 


Thus, if in this case we were faced with 
the question whether we should or 
should not prohibit the use of the price- 
maintenance provisions in question, we 
would reach the same conclusion that 
we did with respect to stabilization, i.e., 
that we should not prohibit such provi- 
sions. But the question here is whether 
the statute permits the NASD, by an in- 
terpretation of its rule of fair practice, to 
add to these familiar restraints and im- 
pediments a new form of compulsion—to 
the end that a member who breaks the 
price-maintenance agreement shall be 
subject not only to whatever legal and 
practical remedies the syndicate man- 
ager and members have at their disposal 
but also to a fine or possible suspension 
or even expulsion from the NASD. 


We emphasize that all we are holding 
is that the NASD erroneously construed 
its rule as authorization for the disciplin- 
ing of members for violating price- 
maintenance agreements. We are not 
taking any action calculated to upset the 
use of such agreements, and we think 
the fears expressed by the NASD are 
without substance. Price-maintenance 
agreements were in use prior to the crea- 
tion of this Commission and long before 
the registration of the NASD. Our present 
conclusion subtracts nothing from any 
sanctions which might previously have 
been legally imposed to enforce these 
agreements. No showing is made that the 
use of the NASD as an added instru- 
mentality for enforcing price-maintenance 
agreements is necessary to preserve the 
present system.'6 


Neither the Commission nor the courts has been 
called upon to deal directly with the proper in- 
terpretation and general applicability of Section 24, 





16 19 SEC at 443-444 (emphasis added). 
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until recently.‘7 A number of cases in the last few 
years have considered the recapture of commis- 
sions by investment companies in a variety of 
contexts. One of these cases, Papilsky v. Bernat 
(‘“Papilsky”),'® dealt directly with the recapture of 
underwriting discounts. In Papilsky, a shareholder 
derivative action was brought against an invest- 
ment company and its adviser/underwriter for fail- 
ure to seek such recapture. The court concluded 
that, in the absence of a contrary ruling from the 
Commission or the NASD, underwriting recapture 
was available and legal under Section 24.'9 





17In 1970, the Commission, without addressing the 
general scope of Article Ill, Section 24 of the NASD 
Rules of Fair Practice, affirmed a finding by the 
NASD that rebates to customers of commissions 
on the sale of investment company shares violated 
Section 22 (d) of the Investment Company Act of 
1940 [15 U.S.C. 80a-22(d)], as well as Section 24. 
Section 22 (d) expressly prohibits a dealer from 
selling investment company securities at prices 
below the “public offering price.” Spiro Sideris, 44 
SEC 212 (1970). Also, the Commission did not 
notify the NASD that Section 24, as the Commis- 
sion at that time understood the NASD’s interpreta- 
tion of that section, was inconsistent with the Act, 
pursuant to Section 31(b) of the Securities Acts 
Amendments of 1975 (Pub. L. 94-25 (June 4, 
1975)). 


18[1976-1977 Transfer Binder] Fed. Sec. L. Rep. 
(CCH) 995,627 (S.D.N.Y. 1976). The holding in 
Papilsky was that the adviser/underwriter of an in- 
vestment company will be liable for unrecaptured 
commissions or fees unless it establishes that it 
fully disclosed to the independent directors that re- 
capture was a possible alternative to other uses of 
the commissions or fees, and those directors had 
decided, as a matter of reasonable business judg- 
ment, not to seek recapture. See a/so Moses v. 
Burgin, 445 F.2d 369 (1st Cir. 1971) cert. denied, 
404 U.S. 994 (1971); Fogel v. Chestnutt, 533 F.2d 
731 (2d Cir. 1975), cert. denied, 429 U.S. 824 
(1976); and Tannenbaum v. Zeller, 552 F.2d 402 
(2d Cir. 1977), rev’g 399 F. Supp. 945 (S.D.N.Y. 
1975). In Moses v. Burgin, 316 F. Supp. 31, 47 (D. 
Mass. 1970), the District Court rejected, on the 
basis of Section 24, a cause of action relating to 
underwriting recapture similar to that advanced in 
Papilsky. That decision, however, was reversed on 
other grounds by the First Circuit. 


19Papilsky at 90,132. 





As a result of the Papilsky decision, several re- 
quests were made to the NASD on behalf of in- 
vestment advisers and investment companies for a 
ruling on the propriety of recapture under Section 
24.20 The NASD responded to these requests, in 
November and December 1976, by stating that, in 
its opinion, Section 24 prohibits underwriting re- 
capture.21 The Commission, however, wrote to the 
NASD, in February 1977, stating that the NASD 
“interpretation” of Section 24 raised important is- 
sues of general applicability with regard to the pub- 
lic interest, the protection of investors and the ap- 
propriateness of burdens on competition, and that 
prior Commission decisions, including PS/, cast 
doubt on the NASD’s authority to adopt a rule hav- 
ing the effect the NASD interpretation would give to 
Section 24.22 For those reasons, the Commission 
stated that the NASD interpretation should be filed 
as a proposed rule change. After a public meeting 
with the Commission on May 26, 1977, the NASD 
agreed to prepare and file the proposed rule 
change. In July 1978, the NASD made the Papilsky 
filing following circulation of two exposure drafts to 
its membership.2° Pursuant to Section 19 (b) of the 
Act, the proposed rule change cannot become ef- 
fective unless approved by the Commission after 
affirmatively finding that it is consistent with the re- 
quirements of the Act and Commission rules there- 
under applicable to the NASD.?4 





20In addition, a number of investment companies 
and their advisers applied to the Commission for 
certain exemptions from the Investment Company 
Act of 1940, including Section 17 (a) thereof [15 
U.S.C. 80a-17(a)], which restricts securities deal- 
ings between registered investment companies and 
their investment advisers. See, e.g., Application of 
Congress Street Fund, Inc., et al., August 27, 1976 
(File No. 812-3092); Application of Lord, Abbett & 
Co., et al., August 23, 1976 (File No. 812-4018); 
and Application of Fidelity High Yield Municipals, 
et al., May 8, 1978 (File No. 812-4306). 


21See, e.g., letter from Frank J. Wilson, Senior 
Vice President and General Counsel of the NASD, 
to Kenneth B. Cutler of Lord, Abbett & Co. 
(November 23, 1976). 


22Letter from George A. Fitzsimmons, Secretary of 
the Commission, to Gordon S. Macklin, President, 
NASD, at 2-3 (February 17, 1977). 

23See note 2 supra. 


24See Section 19(b) (2) of the Act [15 U.S.C. 78s 
(b)(2)]. 


C. Principal Provisions of the Proposed Rule 
Change 


The proposed rule change would amend the 
NASD’s Rules of Fair Practice governing member 
practices in fixed price offerings. In particular, the 
proposed rule change would address underwriting 
recapture, designated orders and swap transac- 
tions through amendments to several NASD rules 
and interpretations. 


1. Article Il, Section 1 (m). 


The term “fixed price offering” would be defined to 
include any securities offering in the United States 
at a stated public offering price or prices. The defi- 
nition would exclude offerings of municipal securi- 
ties and other “exempted securities,” as defined in 
Section 3 (a) (12) of the Act [15 U.S.C. 78c(a) 
(12)], opfferings of mutual fund securities and 
wholly foreign offerings. 


2. Article Ill, Section 24. 


Section 24 now provides, in substance, that selling 
concessions, discounts or other allowances (‘‘con- 
cessions”), as such, can only be given to NASD 
members?5 actually engaged in the investment 
banking or securities business as consideration for 
services rendered in distribution. A proviso to Sec- 
tion 24, however, effectively limits its operation to 
situations where a member is contractually bound 
to sell a security at a fixed price.26 The NASD as- 
serts in the Papilsky filing that the proposed rule 
change is “not intended to alter substantially the 
present scope and application of Section 24.”27 





25See Article Ill, Section 25 of the NASD Rules of 
Fair Practice, which provides that no NASD 
member may deal with any non-member broker- 
dealer except on the same terms and conditions, 
including price, as are accorded by such member 
to the general public. This “incentive to member- 
ship” provision is expressly authorized by Section 
15A(e) of the Act [15 U.S.C. 780-3(e)]. 


26 Typically, the “agreement among underwriters” 
and the “selected dealer agreement’ provide that 
syndicate and selling group members will, until the 
syndication is terminated, make a public offering of 
the subject security at the initial public offering 
price appearing on the cover of the prospectus. 


27 Papilsky filing, 43 FR at 35450. 
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However, the NASD goes on to state that the pro- 
posed rule change does 


clarify that Section 24 applies only to the 
offering of securities by members at a 
fixed public offering price and that cer- 
tain forms of indirect concessions are 
treated no differently than direct conces- 
sions. Thus, the interpretation of section 
24 makes very clear that members who 
agree to offer securities at a stated pub- 
lic offering price cannot devise indirect 
means to provide select customers with 
the securities at prices not available to 
other public investors. The indirect 
granting of a concession by a device like 
that contemplated in Papilsky has the 
additional vice of creating a misleading 
record of the transaction, since the sale 
is confirmed and recorded at the fixed 
price while the sharing of the 
concession—the rebate—is accom- 
plished through other means.?® 


The NASD’s authority to regulate member perform- 
ance of the contractual terms and conditions of 
fixed price offerings of securities in the manner 
contemplated by the proposed rule change, 
whether or not the Papilsky filing reflects only a 
codification of an existing Section 24 interpretation, 
constitutes the core legal issue presented by the 
Papilsky filing. 


Specifically, the proposed rule change would 
amend Section 24 (i) to limit its application ex- 


pressly to “fixed price offerings,” (ii) to extend its 
prohibition to both the grant and receipt of unqual- 
ified concessions, and (iii) to impose documenta- 
tion, filing and record retention requirements.29 





Rid. 


22The proposed rule change would also eliminate 
the “as such” parenthetical phrase following the 
“concessions” enumeration in Section 24. The 
presence of this phrase, of course, may be incon- 
sistent with the NASD’s contention that Section 24 
now prohibits indirect discounting practices, such 
as advisory fee set-offs and soft dollar arrange- 
ments. Moreover, that phrase may be consistent 
with an interpretation limiting the scope of Section 
24 to professional intermediaries participating in 
the distribution process, but not prohibiting cus- 
tomers from receiving discounts. See PS/, 19 SEC 
at 445-446, n. 34. 
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In addition, several significant implementing rules 
and definitions are contained in the proposed in- 
terpretation under Section 24. The interpretation 
would provide that ‘services in distribution” may be 
rendered by a broker-dealer either by bearing an 
underwriting risk or by engaging in a selling effort 
(which must include direct selling contact). The in- 
terpretation would also provide that a broker-dealer 
is deemed to be improperly granting a concession 
if the broker-dealer furnishes a purchaser of secu- 
rities with services or products that are commer- 
cially available or that are supplied for cash or 
other agreed upon consideration, unless the 
broker-dealer receives full consideration for those 
services or products from sources other than con- 
cessions in the fixed price offering. 


Certain terms are also defined in the proposed in- 
terpretation. A product or service would be ‘‘com- 
mercially available” if it, or a substantially identical 
item, is generally available on a commercial basis. 
A product or service would be considered to be 
provided “for cash or other agreed upon consid- 
eration” if there is an express or implied agreement 
calling for the customer to compensate the 
broker-dealer for the product or service. “Full con- 
sideration” may be shown by identification of the 
arrangement for receipt of the consideration, in- 
cluding its source and amount. The broker-dealer 
would not be required to demonstrate that the 
agreed upon price represented the fair market price 
unless the amount of consideration appears on its 
face to be unreasonably low. 


3. Article Ill, Section 8. 


The proposed rule change would retain the re- 
quirement in existing Section 8 that broker-dealers 
must purchase securities taken in trade at a fair 
market price or act as agent in the sale of such 
securities, but would specify the circumstances in 
which those requirements would be deemed to 
have been violated. A definition of the term “taken 
in trade’’ would make proposed Section 8 appli- 
cable whenever an agreement or understanding 
existed to engage in a swap transaction in connec- 
tion with a fixed price offering. “Fair market price” 
would be defined as a price not higher than the 
lowest independent offer for securities taken in 
trade for which offer quotations are readily avail- 
able or, if quotations are not readily available, a 
price determined by comparison with other securi- 
ties having similar characteristics. In ‘“‘an excep- 
tional or unusual case,” a price higher than the 
lowest independent offer would be acceptable if the 
broker-dealer could demonstrate, taking all rel- 





evant factors into consideration, that the price was 
justified. Section 8 would also be amended to re- 
quire that a “normal commission” be charged in 
swap transactions in which a broker-dealer acts as 
agent in the sale of securities taken in trade. 


4. Article Ill, Section 36. 


Proposed Section 36 would expressly prohibit a 
member participating in fixed price offerings from 
selling the securities to (or placing them with) a re- 
lated person. A “related person” is defined to mean 
a person or account having a common ownership 
relationship with the member. Proposed Section 36 
would, for example, preclude an institutional pur- 
chaser, such as an insurance company, from using 
an NASD member affiliate to purchase securities in 
a fixed price offering, thereby enabling it to recap- 
ture the concession. Proposed Section 36 would 
not apply to any related person which is itself sub- 
ject to that section or which is a non-member 
foreign broker-dealer agreeing to comply with that 
section. In addition, the new section would not 
apply after the termination of a fixed price offering, 
so long as the member or related person had ini- 
tially made a bona fide public offering of the secu- 
rities. 


ll. PURPOSES OF THE PROPOSED RULE 
CHANGE 


In the Papilsky filing, the NASD has advanced sev- 
eral reasons to support its contention that the pro- 
posed rule change is consistent with the require- 
ments of the Act and the rules and regulations 
thereunder applicable to the NASD and that, ac- 
cordingly, the Commission should approve the pro- 
posed rule change. These reasons include making 
full and accurate disclosure of public offering prices 
and maintaining the fairness of and public confi- 
dence in fixed price offerings. In addition, several 
commentators have suggested that approval of the 
proposed rule change is necessary to maintain the 
fixed price offering system. 


A. Disclosure of the Fixed Offering Price. 


In the Papilsky filing, the NASD asserts that the 
proposed rule change will enable the NASD to 
meet its obligations under Sections 15A(b)(2) [15 
U.S.C. 780-3 (b) (2) ] and 15A (b) (6) [15 U.S.C. 
780-3 (b) (6)] of the Act by preventing fraudulent 
acts and practices and by fostering full and fair dis- 


closure and commercial honor in connection with 
fixed price offerings. The NASD maintains that in 
fixed price offerings the public has come to expect, 
and the offering documents represent, that all pub- 
lic purchasers will pay the stated public offering 
price.2° The NASD has stated that the proposed 
rule change would assure that all public purchasers 
pay the stated offering price by prohibiting both the 
direct and indirect granting of concessions from 
that fixed price to persons who are not securities 
professionals rendering services in distribution.*" 


To the extent failure to disclose certain selling 
practices in the offering documents would be 
deemed a fraudulent practice, adequate disclosure 
concerning those selling practices may be an ap- 
propriate and sufficient response. If these practices 
are otherwise lawful, it may be argued that full dis- 
closure, rather than outright prohibition, would 
satisfy the requirements of the federal securities 
laws. Interested persons are requested to consider 
the extent to which the selling practices proscribed 
by the proposed rule change are facts concerning 
the plan of distribution which, in the absence of 
adequate disclosure, may serve to mislead the 
public with respect to the nature of fixed price of- 
ferings. Commentators should specifically address 
the measures to be used in determining when 
these practices, or what category of these prac- 
tices, should be disclosed in the context of a par- 
ticular offering. Assuming some such disclosure 
should be made, commentators should also dis- 
cuss what particular information concerning these 
practices should be disclosed and assess the ef- 
fectiveness of any such disclosure.%? Finally, com- 
mentators should also discuss whether regulatory 
means other than disclosure are necessary or ap- 
propriate to further the purposes of the Act. 


B. Unfair Discrimination between Customers 


Section 15A(b) (6) of the Act requires that the rules 
of the NASD not permit unfair discrimination be- 





3°Papilsky filing, 43 FR at 35453. 
31/d. at 35450. 


32Compare comment letters of the Department of 
Justice at 13 (February 6, 1979); Sanford C. 
Bernstein & Co., Inc. at 2-3 (October 6, 1978); the 
American Council of Life Insurance (“ACLI’) at 8 
(October 10, 1978); Shea & Gardner at 19 (October 
10, 1978); and McCarthy, Ried, Crisanti & Maffei, 
Inc. at 5-6 (October 6, 1978); with NASD Notice to 
Members 77-31, at 19 (September 23, 1977). 
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tween customers. The NASD has asserted that the 
proposed rule change would enable it to satisfy this 
obligation because it would eliminate the possibility 
that favored customers might be able to obtain all 
or a part of a dealer’s selling concession while 
other customers paid the full fixed offering price.%* 
There is a question, however, whether permitting 
some customers to bargain for and obtain direct or 
indirect concessions from fixed offering prices does 
in fact unfairly discriminate against those custom- 
ers unable to obtain such concessions.*4 


In evaluating this rationale for the proposed rule 
change, commentators should discuss any signifi- 
cant economies of scale or transactional cost sav- 
ings that exist in the purchase of larger amounts of 
securities in fixed price offerings. In providing this 
information, commentators should discuss whether 
decisions by broker-dealers to engage in the prac- 
tices proscribed by the proposed rule change are 
based on such cost savings, and whether there are 
other factors which influence such decisions. 


C. Public Confidence in Fixed Price Offerings 


The NASD has asserted that, if certain customers 
receive concessions in fixed price offerings, public 
confidence in the fairness of the securities markets 
would be severely undermined, and that to permit 
such concessions would be contrary to the NASD’s 
obligations under Section 15A (b) (6) of the Act to 
have rules designed to prevent fraudulent prac- 
tices, to promote just and equitable principles of 
trade, and to protect investors and the public inter- 
est.55 Such a loss of confidence, it has been ar- 
gued, might lead smaller investors, aware of the 
availability of concessions to larger investors, to 
decide not to purchase securities in public offer- 
ings.%6 





33 Papilsky filing, 43 FR at 35453. 


34 Different rates of commissions and fees are, for 
example, permitted in transactions on national se- 
curities exchanges. See Rule 19b-3 under the Act 
17 CFR §240.19b-3, and Securities Exchange Act, 
Release 11203 (January 23, 1975), 40 FR 7394 
(1975). In addition, arbitrageurs frequently capture 
the soliciting dealer fee in tender offers, effectively 
establishing a sales price per share higher than the 
tender offer price. See, e.g., Securities Exchange 
Act Release No. 9395 (November 24, 1971). 


35 Papilsky filing, 43 FR at 35453. 
36 Comment letter of the Securities Industry Associ- 
ation (“SIA”) at 14-15 (March 7, 1979). 
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The Commission requests interested persons to 
discuss to what extent smaller investors currently 
are aware of the availability of direct or indirect 
concessions to institutions and other larger inves- 
tors, and whether specific disclosure of such con- 
cessions would discourage smaller investors from 
participating in public offerings. Commentators are 
also invited to analyze the consequences that any 
decrease in public confidence concerning the fair- 
ness of the securities markets in general, and the 
underwriting process in particular, would have on 
the ability of issuers to raise capital through public 
offerings. 


D. Necessity of the Proposed Rule Change to 
Maintain the Fixed Price Offering System 


Several commentators have suggested that an im- 
portant basis for the proposed rule change is the 
maintenance of the fixed price offering system it- 
self.37 Under this rationale, it is asserted that the 
proposed rule change is necessary, consistent with 
Section 15A(b) (6) of the Act, to protect investors 
and the public interest and to remove impediments 
to and perfect the mechanism of a free and open 
market. In order to assist the Commission in ad- 
dressing these questions, commentators are re- 
quested to discuss the effects that, alternatively, 
approval and disapproval of the proposed rule 
change would have on the fixed price offering sys- 
tem. 


The Commission understands that broker-dealers, 
for some period of time, have been using many of 
the practices which the proposed rule change 
seeks to limit or prohibit. Nevertheless, underwrit- 
ers have continued to conduct fixed price offerings. 
Accordingly, the Commission requests information 
regarding the nature and function of the practices 
that would be prohibited by the proposed rule 
change. Commentators should discuss the extent 
to which those practices are currently employed. In 
addition, they should discuss the extent to which 
those practices, or any unfavorable consequences 
resulting from them, are or may be effectively con- 
trolled by contractual arrangements among 
broker-dealers or by other means, and any reasons 
that such arrangements and means have not been 





37See comment letter of the SIA (March 7, 1979). 
See also, e.g., comment letters to the NASD of 
Donaldson, Lufkin & Jenrette at 1 (November 4, 
1977); and McDonald & Co. at 1 (November 2, 
1977). 





sufficient to control adequately those practices or 
consequences. 


If commentators believe that disapproval of the 
proposed rule change would result in increased 
use of those practices that the proposed rule 
change would restrict, they should state the basis 
for that conclusion. Commenttors should also dis- 
cuss any harm they believe results from these 
practices or would result from their increased use, 
the manner in which such harm would be incurred, 
and the categories of persons who would be disad- 
vantaged thereby. In particular, commentators 
should discuss the policy considerations applicable 
to underwriting fee recapture by certain purchasers 
and should analyze how disapproval of the pro- 
posed rule change would affect the profitability of 
fixed price offerings or increase the risks to under- 
writers (e.g., by adversely affecting their ability to 
engage in stabilization of such offerings). Com- 
mentators are also requested specifically to dis- 
cuss how a reduction in profitability or an increase 
in risk would affect the willingness or ability of 
broker-dealers to participate in offerings and in- 
crease the cost to issuers of issuing such securi- 
ties. In considering these questions, commentators 
should also assess any adverse consequences to 
the fixed price offering system that might result 
from approval of the proposed rule change.*® 


The Commission understands that underwriters 
generally believe their ability to distribute certain 
offerings successfully, particularly where market 
conditions may be unfavorable, often depends on 
their ability to stabilize those offerings. The in- 
creased availability of direct or indirect discounts in 
a fixed price offering might create an economic in- 
centive for institutions to resell the securities so 
purchased into the stabilizing bid. The continuous 
net settlement and book entry characteristics of the 
evolving national system for clearance and settle- 
ment have apparently made it nearly impossible for 
the managing underwriter to trace such sales and 
thus to enforce certain provisions of the ‘‘agree- 
ment among underwriters’ and the ‘‘selected 
dealer agreement.” Under some circumstances, 
this selling activity may exert substantial pressure 
on the stabilizing bid. 


The Commission solicits comment on the signifi- 
cance of institutional sales into stabilizing bids and 
the effect the proposed rule change would have on 





38See discussion at text accompanying ns. 76-80, 
infra. 


such behavior. Commentators should discuss how 
such sales might be detected and whether, as a 
practical matter, the risk of detection effectively 
discourages such sales. Commentators should 
also discuss whether regulatory means other than 
the proposed rule change would effectively limit 
such practices. Comments are requested on 
whether a stabilizing bid could be maintained at or 
near the price paid by the syndicate for securities, 
rather than at or near the public offering price for 
such securities, without having a material adverse 
effect on the distribution of the securities to retail 
customers. Commentators are also requested to 
discuss whether they believe disapproval of the 
proposed rule change would materially increase 
the risks of stabilizing and, if so, to what extent this 
would discourage broker-dealer participation in of- 
ferings involving higher risk. 


lll. CONSISTENCY OF THE PROPOSED RULE 
CHANGE WITH THE REQUIREMENTS OF 
THE ACT 


To approve the proposed rule change, the Com- 
mission is required, pursuant to Section 19(b) of 
the Act [15 U.S.C. 78s(b)], to find that it is consist- 
ent with the requirements of the Act and any Com- 
mission rules thereunder applicable to the NASD. 
The Commission must disapprove the proposed 
rule change if it is unable to make that affirmative 
finding. The statutory requirements that the Com- 
mission must consider in determining whether to 
approve the proposed rule change include those 
set forth in Section 15A(b) of the Act [15 U.S.C. 
780-3(b)], particularly subsections 15A(b)(2), 
(b)(6), and (b)(9). In discussing the proposed rule 
change, interested persons should consider the re- 
quirements of those sections, as discussed below, 
as well as any other requirements of the federal 
securities laws that they believe may apply to the 
proposed rule change, and should analyze the 
possible ramifications of the proposed rule change 
in light of the applicable statutory criteria. 


A. Fixing Prices or Fees 


In analyzing the proposed rule change, the Com- 
mission must consider Section 15A(b)(6) of the Act. 
That section requires that the rules of a national 
securities association not be designed ‘‘to fix 
minimum profits or to impose any schedule or fix 
rates of commissions, allowances, discounts, or 
other fees to be charged by its members.” As dis- 
cussed above, the Commission in the PS/ case 
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held that the NASD’s attempt, under Article Ill, 
Section 1 of its Rules of Fair Practice, to impose 
sanctions on several of its members for violating 
the price terms of an underwriting agreement, ex- 
ceeded the NASD’s authority under the predeces- 
sor provision of Section 15A(b)(6) of the Act.3° The 
NASD asserted in PS/ that, because the schedule 
of prices and discounts was imposed by contrac- 
tual agreement among the member firms, it was not 
“fixed” or “imposed” by NASD rule.4° The Com- 
mission rejected this argument, concluding that, in 
bringing disciplinary proceedings under its rules, 
the NASD was itself imposing the schedule of dis- 
counts established by such contracts.*' 


Commentators are requested to discuss whether 
the proposed rule change would fix minimum prof- 
its or impose any schedule or fix rates of commis- 
sions, allowances, discounts or other fees in con- 
travention of Section 15A(b)(6) of the Act. In that 
connection, commentators should discuss any 
changes occurring in the securities industry since 
the PS/ decision that might affect the economic 
justification for fixed price offerings or practices oc- 
curring in such offerings, including the practices 
sought to be proscribed by the proposed rule 
change. 


B. Enforceability of the Proposed Rule Change 


Section 15A(b)(2) of the Act requires that the 
NASD have the capacity to enforce compliance by 
its members and their associated persons with its 
rules. This objective may not be accomplished un- 
less the NASD’s rules can be fairly and effectively 
enforced. Accordingly, in order to assist it in 
analyzing the proposed rule change, the Commis- 
sion is seeking comments from interested persons 
with respect to the enforceability by the NASD of 
the proposed rule change. 


Enforceability of a self-regulatory organization rule 
is only one of several factors considered by the 





3919 SEC 424 (1945). Some of the details of that 
case are discussed in the text accompanying n. 12, 
supra. 


40 A similar argument has been advanced by the 
NASD with respect to the proposed rule change. 
See Papilsky filing, 43 FR at 35453. 


4119 SEC at 437-438. 
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Commission in approving or disapproving a rule 
change under Section 19(b) of the Act. Neverthe- 
less, in the context of the proposed rule change, a 
number of questions have been raised concerning 
its basic enforceability in today’s market environ- 
ment. Accordingly, commentators are requested to 
consider whether the proposed rule change, if not 
enforceable in a uniform and consistent manner, 
would unfairly discriminate against certain broker- 
dealers. Interested persons should also consider 
whether any indentified difficulties result from de- 
fects in the specific provisions of the proposed rule 
change or may be inherent in any regulatory en- 
forcement of fixed price offering agreements. 


1. Section 24 


Under proposed Section 24, in order to receive a 
selling concession, a broker-dealer must either be 
an underwriter or engage in some selling effort 
through “direct selling contact.” The proposed in- 
terpretation of Section 24, however, does not pro- 
vide any clear definition or examples of direct sell- 
ing contact. In analyzing proposed Section 24, 
commentators should discuss any difficulties they 
perceive the NASD might encounter in seeking to 
enforce the direct selling contact requirement.42 


Under proposed Section 24, a broker-dealer has 
improperly granted a concession when it has fur- 
nished a customer with research or other services 
that are (i) “commercially available,” or (ii) pro- 
vided “for cash or other agreed upon considera- 
tion,” and the broker-dealer has not received ‘full 
consideration” for those services. The proposed 
interpretation of Section 24 states that services or 
products are deemed “commercially available”’ if 
they are generally available on a commercial basis. 
A product or service would be commercially avail- 
able if it or a “substantially identical” item could be 
purchased directly or indirectly by the recipient 
from the broker-dealer providing the service or from 
a third party.44 Commentators are requested to dis- 





42 Commentators have suggested, for example, 
that this requirement could be accommodated by a 
pro forma telephone call in which the broker-dealer 
recommended the security being distributed. See 
comment letters of Shea & Gardner at 18 (October 
10, 1978); and ACLI at 9 (October 12, 1978). 


43 Papilsky filing, 43 FR et 35447. The Commission 
has established a somewhat less restrictive stand- 
ard in interpreting Section 28(e) of the Act [15 





cuss the extent to which the NASD would be able 
to determine consistently whether services or 
products are commercially available,** particularly 
research services that may be offered for ‘soft 
dollars.” Commentators should also discuss any 
potential difficulties that may arise for broker- 
dealers seeking to comply with the requirements of 
this provision.*5 


In order to determine whether a product or service 
is supplied cash or other agreed upon considera- 
tion,” the NASD must be able to detect any express 
or implied agreements which give customers con- 
cessions from fixed price offerings.4® Among the 
Commission's concerns with respect to the enfor- 
ceability of the proposed rule change, however, are 
that the detection and proof of the existence of 
such agreements with customers may well be ex- 
tremely difficult. Apparently, those agreements are 
seldom in writing, and often are not even articu- 
lated orally.4’ 


Instead, it is alleged, 


there are courses of conduct that give 
rise to informal understandings that the 





U.S.C. 78bb(e)]. In that context, research services, 
for example, would not be considered commercially 
available unless “readily and customarily available 
and offered to the general public on a commercial 
basis.” See Securities Exchange Act Release No. 
12251 (March 24, 1976). 


44 See comment letters of ACLI at 10 (October 12, 
1978); Shea & Gardner at 8 (October 10, 1978); 
McCarthy, Ried, Crisanti & Maffei, Inc. at 3 (Oc- 
tober 6, 1978); and comment letter to the NASD of 
Lynch, Jones & Ryan at 5 (February 27, 1978). 


45 See comment letter of the ACLI at 10 (October 
12, 1978). For instance, any difficulties the NASD 
may encounter in subsequently determining if a 
product or services is commercially available would 
seem to be compounded for a firm required to 
make that determination at the time of the transac- 
tion. Commentators should also evaluate the costs 
in time and resources of compliance with the com- 
mercially available prohibition. 


46 Papilsky filing, 43 FR at 35448. 


47 See comment letter of Shea & Gardner at 14 
(October 10, 1978). See also comment letter to the 
NASD of Baker, Watts & Co. at 1 (February 24, 
1978). 


services the investor received from 
broker/dealers will be taken into account 
both when agency transactions are ef- 
fected and also when underwritten secu- 
rities are purchased.*® 


The Commission understands that often the terms 
of such informal understandings, including the 
amount of compensation, are unspecified,*? and 
payment is not made on an immediate quid pro 
quo basis.5° The Commission also understands 
that there are a variety of reciprocal and other 
techniques that broker-dealers and their customers 
may be able to employ to circumvent the proposed 
rule change.5! 


Even if an understanding between a broker-dealer 
and customer can be identified, it may be difficult to 
determine whether it constitutes an agreement 
proscribed by the proposed rule change. The 
NASD has indicated that proposed Section 24 is 
intended to reach both obligations that are legally 
binding and those that are not, including some 
moral obligations.52 The NASD also states, how- 
ever, that some services may permissibly be fur- 
nished without compensation in order to promote 
customer goodwill. 


The Commission requests information from com- 
mentators concerning the types of arrangements 
various broker-dealers and their customers main- 
tain with respect to the provision of research and 
other services. Commentators are also requested 
to discuss the difficulties the NASD may encounter 
in establishing that obligations, which are not le- 
gally enforceable by the broker-dealers to whom 
those obligations are owed, nevertheless constitute 





48 Comment letter of Shea & Gardner at 14 (Oc- 
tober 10, 1978). See also comment letter of Conti- 
nental Bank at 3 (October 10, 1978). 


49 See comment letters of Continental Bank at 3 
(October 10, 1978); and ACLI at 11 (October 12, 
1978). 


50 See comment letter of Continental Bank at 3 
(October 10, 1978). 


51 See comment letter of Sanford C. Bernstein & 
Co., Inc., Attachment 1 at 3 (October 6, 1978). 


52 Papilsky filing, 43 FR at 35451. 
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agreements that would give rise to violations of 
proposed Section 24.5% 


lf a broker-dealer has provided a customer with 
products or services that are commercially avail- 
able or are provided for cash or other agreed upon 
consideration, proposed Section 24 requires a de- 
termination of whether the broker-dealer has re- 
ceived “full consideration” for such products or 
services. Unless the amount of consideration ap- 
pears on its face to be unreasonably low, it would 
not be necessary to establish that the agreed upon 
price represented fair market price.54 Commen- 
tators are requested to evaluate any enforcement 
problems that may exist in determining receipt of 
“full consideration” without reference to fair market 
price. Commentators should discuss particularly 
any potential problems in applying this requirement 
to large broker-dealers that have a broad business 
mix and, accordingly, have a number of frequently 
overlapping business relationships with the same 
institutional customer.5® 


2. Section 8. 


Proposed Section 8 is intended to prohibit over- 
trading in swap transactions effected in connection 
with fixed price offerings by requiring that a 
broker-dealer pay a “fair market price” for securi- 
ties ‘taken in trade.” This Section appears to pose 
a number of enforcement problems. In addition, 
broker-dealers may be able to engage in “over- 
trading” while literally satisfying its requirements. 


Proposed Section 8 would allow a broker-dealer, in 
“an exceptional or unusual case,” to pay a price 
“higher than the lowest independent offer’ for se- 
curities taken in trade if the price could be jus- 
tified.5° Commentators should discuss whether the 
factors justifying pricing variations in swap transac- 





53See comment letters of Shea & Gardner, at 6, 16 
(October 10, 1978); ACLI at 10-11 (October 12, 
1978); and McCarthy, Ried, Crisanti & Maffei, Inc. 
at 3, 4-5 (October 6, 1978). 


54 Papilsky filing, 43 FR at 35448. 

55 See comment letter of McCarthy, Ried, Crisanti 
& Maffei, Inc. at 3 (October 6, 1978). See also 
comment letter to the NASD of Lynch, Jones & 
Ryan at 5 (February 27, 1978). 

56 See Papilsky filing, 43 FR at 35446. 
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tions are so diverse and difficult to determine that 
broker-dealers would use this exception to cover 
overtrades.5’ Proposed Section 8 would require 
that quotations, for securities that are not quoted 
on an exchange or in NASDAQ, be obtained from 
two or more “independent dealers.” Commentators 
are reqested to consider whether adequate means 
exist to surveil the authenticity of these quota- 
tions.5® 


Commentators should also consider whether even 
the objective standards of proposed Section 8 
would enable broker-dealers to effect swap trans- 
actions that technically comply with proposed Sec- 
tion 8, but would nevertheless constitute over- 
trades. The Commission understands, for example, 
that blocks of securities often trade at prices that 
are discounted from the round lot prices for those 
securities. The term “fair market price” in Section 8 
is defined in terms of the lowest independent offer, 
which is a round lot price. A failure to reflect the 
discounted price of the block in a swap transaction 
could thus result in the granting of a concession 
through overtrading, without literally violating Sec- 
tion 8. Commentators should consider whether 
these standards would permit overtrades by allow- 
ing customers to sell securities to broker-dealers in 
swap transactions at prices higher than the cus- 
tomer would otherwise have obtained in selling 
those securities. 


Commentators are also requested to discuss 
whether it would be difficult in some circumstances 
to ascertain that a swap transaction has occurred. 
While simultaneous swap transactions presumably 
would not be difficult to detect, it has been asserted 
that “the new rules would be fairly easy to circum- 
vent through the use of unrelated trades.’’5° For in- 





57 See comment letter to the NASD of Smith Bar- 
ney, Harris Upham & Co., Inc. at 1 (February 21, 
1978). See generally comment letters to the NASD 
of Anthony F. Castellano at 2 (November 4, 1977); 
McCarthy, Ried, Crisanti & Maffei, Inc. at 4 (Oc- 
tober 31, 1977). 


58 See comment letter of Transamerica Investment 
Management Co., Inc. (‘Transamerica’) at 4 
(September 21, 1978). See also comment letter to 
the NASD of McCarthy, Ried, Crisanti & Maffei, Inc. 
at 4 (October 31, 1977). 


59 See comment letter of Transamerica at 5 (Sep- 
tember 21, 1978). See also comment letter to the 
NASD of McCarthy, Ried, Crisanti & Maffei, Inc. at 
4 (October 31, 1977). 





stance, uncovering the existence of an agreement 
or understanding to engage in a swap transaction 
would appear to be difficult if the parties created no 
written records of the understanding and the swap 
was effected through asynchronous transactions. 
The Commission, accordingly, requests information 
on techniques that could be used to evade pro- 
posed Section 8 and on whether means exist for 
their detection and prevention. Commentators 
should also consider whether a regulatory 
mechanism other than the proposed rule change 
would be more appropriate or effective in prohibit- 
ing overtrading in swap transactions. 


Proposed Section 8 would require that a “normal 
commission” be charged in swap transactions in 
which a broker-dealer acts as agent. Commen- 
tators should consider whether the NASD, in de- 
termining what commission should be regarded as 
“normal,” would be able to develop a consistent 
enforcement policy that would notify broker-dealers 
as to a permissible level of commission charges in 
agency swap transactions without also effectively 
fixing or establishing a schedule of commission 
rates for such transactions. 


C. Unfair Discrimination between Brokers and 
Dealers 


Section 15A(b)(6) of the Act requires that the rules 
of the NASD not be designed to permit unfair dis- 
crimination between brokers and dealers, and Sec- 
tion 15A(b)(9) states that the NASD’s rules may not 
impose any burden on competition not necessary 
or appropirate in furtherance of the purposes of the 
Act. Commentators should discuss whether the 
proposed rule change would have any such dis- 
criminatory or anticompetitive effects. 


1. Broker-Dealers that Supply Research 


The proposed rule change may have an adverse 
impact upon broker-dealers that supply research to 
institutions and other large investors. Some 
broker-dealers derive a significant portion of their 
revenues from sales concessions earned on desig- 
nated orders placed by institutions to whom such 
broker-dealers have supplied research.®° These 
revenues may be severely curtailed by the pro- 
posed rule change. 





60 See comment letters of ACLI at 5 (October 12, 
1978); Continental Bank at 2 (October 10, 1978); 
and Richard W. Stanley at 3 (September 20, 1978). 


Proposed Section 24 would require that a broker- 
dealer perform services in distribution, either by 
acting as an underwriter or by making a selling ef- 
fort based upon direct contact, in order to be eli- 
gible to receive any selling concession in a fixed 
price offering. The Commission has been informed 
that many broker-dealers that supply research to 
customers may be unable to meet either of these 
requirements.®' 


Proposed Section 24 would also prohibit a broker- 
dealer from providing to a customer research or 
other services that are “commercially available” or 
that are supplied to that customer or some other 
person “for cash or other agreed upon considera- 
tion” unless the broker-dealer is fully compensated 
by the customer for such services from sources 
other than concessions from the sale of securities 
in a fixed price offering. The Commission under- 
stands, however, that the research supplied by 
broker-dealers to customers who designate them in 
fixed price offerings is often either commercially 
available®? or supplied for cash or other agreed 
upon consideration.£* A number of commentators 
have also suggested that the customers who cur- 
rently receive such research may be unable or un- 
willing to pay for it by means other than selling 
concessions.® 


2. Broker-dealers Without In-House Research Ca- 
pability 


Restrictions in proposed Section 24 with respect to 
research or other services that are “commercially 





61 See discussion at text accompanying notes 
76-80, infra, and comment letters of ACLI at 2 
(October 12, 1978); and Shea & Gardner at 13-14 
(October 10, 1978). 


62 See, e.g., comment letters of the ACLI at 10 
(October 12, 1978); the Illinois State Board of In- 
vestment (September 20, 1978); and Shea & Gard- 
ner at 18 (October 10, 1978). 


63 See, e.g., comment letters of the ACLI at 11 
(October 12, 1978); the SIA at 9 (March 7, 1979); 
and Shea & Gardner at 18 (October 10, 1978); and 
comment letter to the NASD of Lynch, Jones and 
Ryan at 5 (February 27, 1978). 


64 See comment letters of the State of Connecticut, 
Office of the Treasurer (October 5, 1978); McCar- 
thy, Ried, Crisanti & Maffei, Inc. at 4-5 (October 6, 
1978); and Richard W. Stanley at 2 (September 20, 
1978. Cf. comment letter of the Illinois State Board 
of Investment (September 20, 1978). 
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available’’ may unfairly discriminate against 
broker-dealers without “in-house” research capac- 
ity in favor of firms with both research and sales 
capacity. Commentators have suggested that re- 
search purchased from third parties is more likely 
to be deemed “commercially available” than inter- 
nally generated research because most third party 
suppliers of research also offer that research to 
others for cash or other consideration.£° Because 
customers may be unwilling to pay for research by 
means other than selling concessions, it is argued 
that firms that lack in-house research capabilities 
may be competitively disadvantaged.®’ 


The NASD has stated that proposed rule change 
would not discriminate against firms that lack in- 
house research capability because third party re- 
search would not be deemed “commercially avail- 
able” so long as it is not made available to others, 
i.e., purchased by the broker-dealer on an exclu- 
sive basis. If a firm with an in-house research staff 
makes its research available to anyone on a com- 
mercial basis, that research would also be deemed 
to be “commercially avaiiable.’’6 


The Commission wishes interested persons to 
comment upon the extent to which firms without 
in-house research capability generally participate 
in fixed price offerings, their role in such offerings 
and how their role would be altered by the pro- 
posed rule change. Interested persons are also re- 
quested to evaluate the extent to which third party 
research currently is available on an exclusive 
basis and how its cost compares to that of research 
which is made “commercially available.” 


3. Broker-Dealers Who Have Not Historically Par- 
ticipated in Underwritings 


The Commission also solicits information on 
whether the proposed rule change would make it 





65 See comment letter to the NASD of Lynch, Jones 
& Ryan at 3 (February 27, 1978); cf. comment let- 
ters of Chemical Bank (June 9, 1978); The Boston 
Company of Louisville, Inc. at 1 (May 4, 1978); and 
Sears Investment Management Co., Attachment at 
1 (December 11, 1978). 


66 See comment to the NASD of Lynch, Jones & 
Ryan at 3 (February 27, 1978); cf. comment letter 
of McCarthy, Ried, Crisanti & Maffei, Inc. at 4 (Oc- 
tober 6, 1978). 


67 fd. 
68 Papilsky filing, 43 FR at 35452, 35455. 
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more difficult for broker-dealers that historically 
have not been included by managing underwriters 
in underwriting syndicates or selling groups, or 
have been included only to a limited extent, to par- 
ticipate in the future in fixed price offerings. 


Several commentators have pointed out that a 
broker-dealer’s participation in a public offering and 
the size of that participation are often determined 
by historical patterns of underwriting participation 
and past relationships with the managing under- 
writer, rather than by the broker-dealer’s capacity 
to distribute the particular securities.£° These 
commentators have suggested that designated or- 
ders enable smaller firms to obtain a greater par- 
ticipation in selling groups than they otherwise 
might attain based on those conventional consid- 
erations.’° 


Interested persons are requested to discuss the 
factors which determine a firm’s participation in a 
fixed price offering. Commentators should also dis- 
cuss the impact of the proposed rule change on 
broker-dealers that historically are not included by 
managing underwriters in syndicate or selling 
groups, and the effect of any decreased participa- 
tion by such broker-dealers on the fixed price of- 
fering process. 


4. Unfair Discrimination Against Broker-Dealers 
Related to Institutional Investors 


Proposed Section 36 would prohibit a broker-dealer 
from selling to or placing with a “related person” 
securities that are part of a fixed price offering. It 
appears that a broker-dealer providing investment 
advice to managed accounts is able to lower its ad- 
visory fee in the expectation that there will be re- 
curring opportunities to sell securities from fixed 
price offerings to such accounts.”’ Commentators 
should consider whether proposed Section 36 
would unfairly discriminate against broker-dealers 
that could not engage in this practice for related 





69 See, e.g., comment letter of Sanford C. Berns- 
tein & Co., Inc. at 2 (October 6, 1978); and com- 
ment letters to the NASD of Mesirow & Co. at 1 
(October 31, 1977); Edelstein, Campbell & Co. at 1 
(October 24, 1977); and Cardinal Investment Co. at 
1 (October 14, 1977). 


70 id. 


71 See comment letter of Shea & Gardner at 11 
(October 10, 1978). 





persons, where broker-dealers providing invest- 
ment advice to unrelated persons were not similarly 
constrained. 


The NASD has indicated that proposed Section 24 
is intended to prohibit broker-dealers that manage 
the accounts of unrelated persons from granting de 
facto discounts on fixed price offerings by reducing 
their advisory fees to those accounts.’ The NASD 
also has maintained that other laws exist that pro- 
hibit broker-dealers from acting as principals in 
transactions with managed accounts.’ For exam- 
ple, broker-dealers are generally prohibited from 
effecting principal transactions with pension funds 
they manage.”4 However, broker-dealers generally 
are not prohibited from effecting principal transac- 
tions for managed accounts, provided that there is 
full disclosure and informed consent.’5 


The Commission requests interested persons to 
discuss the effects proposed Section 36 would 
have on broker-dealers affiliated with institutional 
investors. Commentators should also consider any 
other legal constraints on broker-dealers placing 
securities with managed accounts on a principal 
basis. 


D. Creation of Impediments to a Free and Open 
Market 


Section 15A(b)(6) of the Act requires that the rules 
of the NASD be designed to remove impediments 





72Papilsky filing, 43 FR at 35456. 
73 Id. 


74 See Section 406(a) and 406(b) of the Employee 
Retirement Income Security Act of 1974, Pub. L. 
No. 93-406, and ERISA Prohibited Transaction 
Exemptions 79-1, 44 FR 5963 (January 30, 1979), 
and 75-1, 40 FR 59845 (October 31, 1975). See 
also n. 20, supra, regarding dealings between in- 
vestment companies and their advisors. 


75 See Section 206(3) of the Investment Advisors 
Act of 1940 [15 U.S.C. 80b-6(3)], and Rules 
206(3)-1 and 206(3)-2 thereunder (17 CFR 
§275.206(3)-1 and §275.206(3)-2); Section 10(b) of 
the Act [15 U.S.C. 78j(b)]; Rule 10b-5 under the 
Act [15 CFR §240.10b-5); Chasins v. Smith, Bar- 
ney & Co., Inc., 438 F. 2d 1167, 1171-1172 (2d Cir. 
1970); Hughes v. Securities & Exchange Comm'n, 
174 F.2d 969, 975-976 (D.C. Cir. 1949); Cant v. 
A.G. Becker & Co., Inc., 374 F. Supp. 36, 45-46 
(S.D.N.Y. 1974); Arleen W. Hughes, 27 SEC 629 
(1948). 


to and perfect the mechanism of a free and open 
market. Commentators should discuss whether the 
proposed rule change would create impediments to 
a free and open market. 


1. Participation of Large Investors in Fixed Price 
Offerings 


Under the proposed rule change, institutions and 
other large investors may be required to pay higher 
prices in fixed price offerings than they cur- 
rently8pay because they no longer could receive 
concessions. It has been suggested that this in- 
crease in cost might cause such investors to re- 
duce their participation in fixed price offerings.”6 


Commentators should discuss how the proposed 
rule change would affect investor purchasing pat- 
terns with respect to fixed price offerings. In par- 
ticular, commentators are requested to discuss 
those factors they believe influence investor pur- 
chasing practices in fixed price offerings and the 
type and availability of investment alternatives. In- 
terested persons should also comment on how the 
response of institutional investors might vary ac- 
cording to the type of investor involved. Commen- 
tators are also requested to discuss the effect of 
any reduction in purchases by large investors on 
the fixed price offering process. 


2. The Availability of Research 


A number of commentators have suggested that 
proposed Section 24 would limit the availability of 
research, and might therefore impair the ability of 
those receiving research to make prudent invest- 
ment decisions.’”? The proposed rule change would 
prevent institutions and other large investors from 
using designated orders to purchase research from 
broker-dealers.”® Interested persons are requested 
to discuss the importance of research to the mak- 
ing of investment decisions. Commentators should 





76 See comment letter of State Board of Adminis- 
tration of Florida (September 15, 1978). 


77 See, e.g., comment letters of Phoenix Mutual 
Life Ins. Co. at 2 (October 10, 1978), State of Con- 
necticut, Office of the Treasurer (October 5, 1978); 
The Third National Bank & Trust Co. (May 5, 1978); 
and Sears Investment Management Co. at 1 (April 
27, 1978). 


78 See discussion in text accompanying n. 60, 
supra. 
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also discuss whether any decrease in the ability of 
investors to obtain research would affect their will- 
ingness to purchase securities in fixed price offer- 
ings. 


3. Disincentive for Transactions Which May Aid the 
Securities Distribution Process 


The proposed rule change may discourage 
broker-dealers from engaging in certain transac- 
tions which currently may contribute to the securi- 
ties distribution process. The NASD has stated, for 
example, that use of swap transactions is a helpful 
business practice which may, in the context of pub- 
lic offerings of securities, facilitate the distribution 
process.’? Under the proposed rule change, how- 
ever, broker-dealers may be less willing to engage 
in swap transactions in fixed price offerings for fear 
of violating proposed Section 8.®° 


Commentators should discuss the effect of the 
proposed rule change on the willingness of 
broker-dealers to engage in swap transactions or 
other practices that may aid the securities distribu- 
tion process. Commentators should also consider 
the effect any decrease in the use of such transac- 
tions would have on the fixed price offering system. 


* * * * * 


Persons wishing to appear at the public hearings 
should contact Richard T. Chase, Division of Mar- 
ket Regulation, Room 341, Securities and Ex- 
change Commission, 500 North Capital Street, 
Washington, D.C. 20549, telephone number (202) 
755-7620, not later than August 1, 1979. The public 
hearings are tentatively scheduled to begin Mon- 
day, September 10, 1979, at 10:00 a.m., in Room 
776 at the above address. The schedule of ap- 
pearances will be announced by the Commission 
shortly before the hearings commence. Persons 
intending to appear at the hearings should submit 
the text of any prepared statements not later than 
four business days prior to their appearance and 
are invited, at the time of their appearance, to 
make copies of their statements available to in- 
terested persons attending the hearings. Written 
presentations of views, data and arguments should 





79 Papilsky filing, 43 FR at 35449. 


80 See comment letter to the NASD of Johnson, 
Lane, Space, Smith & Co., Inc., at 2 (November 2, 
1977). 
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be submitted not later than August 1, 1979. All 
submissions should refer to Commission File No. 
SR-NASD-78-3 and be delivered, together with 30 
copies, to George A. Fitzsimmons, Secretary of the 
Commission, Room 892, at the above address. 
Copies of all written submissions and hearings 
transcripts will be made available at the Commis- 
sion’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary. 





TEXT OF THE PROPOSED RULE CHANGE 


PROPOSED AMENDMENT TO ARTICLE Il, 
SECTION 1 
OF THE RULES OF FAIR PRACTICE 


Article Il, Section 1 is proposed to be amended by 
the addition of new subsection (m). All other sub- 
sections of Section 1 remain unchanged. 


“Fixed Price Offering” 


(m) The term “fixed price offering” means the of- 
fering of securities at a stated public offering price 
or prices, all or part of which securities are pub- 
licly offered in the United States or any terrritory 
thereof, whether or not registered under the Secu- 
rities Act of 1933, except that the term does not 
include offerings of ‘“‘exempted securities” or 
“municipal securities” as those terms are defined 
in Section 3(a)(12) and 3(a)(29), respectively, of 
the Securities Exchange Act of 1934 or offerings of 
redeemable securities of investment companies 
registered pursuant to the Investment Company 
Act of 1940 which are offered at prices determined 
by the net asset value of the securities. 


PROPOSED AMENDMENT TO ARTICLE Iil, 
SECTION 8 
OF THE RULES OF FAIR PRACTICE 


Article |||, Section 8 is proposed to be amended by 
adding the language in italics and by deleting the 
language in brackets. 





Section 8 


(a) A member, [when a member of a selling syndi- 
cate or a selling group, shall purchase] engaged in 
a fixed price offering, who purchases or arranges 
the purchase of securities taken in trade shall pur- 
chase the securities at a fair market price at the 
time of purchase[,] or shall act as agent in the sale 
of such securities[.] and charge a normal commis- 
sion therefor. 


(b) When used in this section- 


(1) the term “taken in trade” means the purchase 
by a member as principal, or as agent for the ac- 
count of another, of a security from a customer 
pursuant to an agreement or understanding that 
the customer purchase securities from the member 
which are part of a fixed price offering. 


(2) the term “fair market price” means- 


a. a price which is not higher than the 
lowest independent offer for the se- 
curities at the time of purchase, if 
offer quotations for the securities are 
readily available. If such quotations 
are not readily available, the fair mar- 
ket price may be determined by 
comparing the security taken in trade 
with other securities having similar 
characteristics and of similar quality 
and for which offer quotations are 
readily available; or 


. in an exceptional or unusual case, a 
price higher than the lowest inde- 
pendent offer when all factors rel- 
evant to the transaction are taken 
into consideration, including, among 
other things, whether a customer of a 
member has given an indication of 
interest to purchase the securities 
taken in trade at a higher price; the 
member's pattern of trading in the 
securites or comparable securities at 
the time of the transaction; the 
member's position in and the avail- 
ability of, the securities taken in 
trade; the size of the transaction; and 
the amount by which the price paid 
exceeds the lowest independent 
offer. In all such cases the burden for 
demonstrating justification that the 
higher price was the fair market price 
shall be on the member. 


(3) the term ‘‘normal commission” means an 
amount of commission which the member would 
normally charge to that customer or a similarly 
situated customer in transactions having similar 
characteristics but not involving a security taken in 
trade. 


(c) A member, in determining fair market price 
pursuant to this Section, shall with respect to- 


(1) common stocks, which are traded on a national 
securities exchange or for which quotations are 
entered in an automated quotation system, obtain 
the necessary quotation from the national securi- 
ties exchange or from the automated quotation 
system; and 


(2) other securities and common stocks not in- 
cluded in subparagraph (1) of this subsection (c) 
obtain directly or with the assistance of an inde- 
pendent agent necessary quotations from two or 
more independent dealers. 


(d) A member who purchases a security taken in 
trade shall keep or cause to be kept adequate 
records to demonstrate compliance with this Sec- 
tion and shall preserve the records for at least 24 
months after the transaction. If an independent 
agent is used for the purpose of obtaining quota- 
tions, the member must request the agent to iden- 
tify the dealers from whom the quotations were 
obtained and the time and date they were ob- 
tained or request the agent to keep and maintain 
for a least 24 months a record containing such in- 
formation. 


—INTERPRETATION OF THE BOARD OF 
GOVERNORS— 


FAIR MARKET PRICE 


A member who, in reliance on subparagraph 
(b)(2)b of Section 8 of this Article, pays a price for 
securities taken in trade which is higher than the 
lowest independent offer will have a heavy burden 
to demonstrate that the price paid was the fair 
market price. Subparagraph (b)(2)b lists factors 
which might be considered relevant to justify pay- 
ing a price higher than the lowest offer. The exist- 
ence of only one such factor, however, will not 
necessarily be sufficient to meet the heavy burden, 
though in a given case it may be sufficient. In any 
event, all facts and circumstances must be con- 
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sidered. For example, a member may be able to 
satisfy the burden of demonstrating that fair market 
price was paid by showing that the price paid did 
not exceed the price, less an amount equal to a 
normal commission on an agency transaction, at 
which a customer had give the member an indica- 
tion of interest to purchase the securities, or that 
the member held a short position in the security 
purchased, that it desired to cover that short posi- 
tion, that the availability of the security was scarce 
and that the amount of securities taken in trade 
could not have been acquired at a lower price. 


ADEQUATE RECORDS 


lf the member purchases securities taken in trade 
at a price which is no higher than the lowest inde- 
pendent offer as determined according to this 
Section, it will have kept adequate records if it 
records the time and date quotations were re- 
ceived, the identity of the security to which the 
quotations pertain, the identity of the dealer from 
whom, or the exchange or quotation system from 
which, the quotations were obtained, and the 
quotations furnished. If a member uses the serv- 
ices of an independent agent to obtain the quota- 
tions and the agent does not disclose the identity 
of the dealers from whom quotations were ob- 
tained, the member will have kept adequate rec- 
ords if it otherwise complies with subsection (d) of 
Section 8 hereof and it records the time and date it 
received the quotations from the agent, the identity 
of the agent, and the quotations transmitted by the 
agent. 


If a member, in reliance on subparagraph (b)(2)b 
of this Section, pays more than the lowest inde- 
pendent offer, it will have kept adequate records if, 
in addition to the foregoing records, it keeps rec- 
ords of all relevant factors it considered important 
in concluding that the price paid for the securities 
was fair market price. 


PROPOSED AMENDMENT TO ARTICLE Il, 
SECTION 24 
OF THE RULES OF FAIR PRACTICE 


Article Ill, Section 24 is proposed to be amended 
by adding the language in italics and by deleting 
the language in brackets. 
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Section 24 


In connection with the sale of securities which are 
part of a fixed price offering 


(a) [Selling concessions, discounts, or other allow- 
ances, as such, shall be allowed only as consid- 
eration for services rendered in distribution and in 
no event shall be allowed] a member may not grant 
or receive selling concessions, discounts, or other 
allowances except as consideration for services 
rendered in distribution and may not grant such 
concessions, discounts or other allowances to 
anyone other than a broker or dealer actually en- 
gaged in the investment banking or securities busi- 
ness; provided, however, that nothing in this rule 
shall prevent any member from selling any security 
owned by him to any person at any net price which 
may be fixed by him unless prevented therefrom by 
agreement. 


(b) a member who grants a selling concession, 
discount or other allowance to another person 
shall obtain a written agreement from that person 
that he will make a bona fide public offering of 
such securities and will otherwise comply with the 
provisions of this Section, and a member who 
grants such selling concession, discount or other 
allowance to a nonmember broker or dealer in a 
foreign country shall also obtain from such broker 
or dealer a written agreement to comply with the 
provisions of Sections 8, 25 and 36 of this Article. 


(c) a member who receives an order from any per- 
son designating another broker or dealer to re- 
ceive credit for the sale shall, within 30 days after 
the end of each calendar quarter, file reports with 
the Association containing the following informa- 
tion with respect to each fixed price offering which 
terminated during that calendar quarter: the name 
of the person making the designation; the identity 
of the brokers or dealers designated; the identity 
and amount of securities for which each broker or 
dealer was designated; the date of the com- 
mencement and termination of the offering and 
such other information as the Association shall 
deem pertinent. 


(d) a member who is designated by its customer 
for the sale of securities shall keep, and maintain 
for a period of 24 months, records in such form 
and manner to show the following information: 
name of customer making the designation; the 
identity and amount of securities for which the 
member was designated; the identity of the man- 





ager or managers of the offering, if any; the date of 
the commencement of the offering and such other 
information as the Association shall deem perti- 
nent. 


* 


—INTERPRETATION OF THE BOARD OF 
GOVERNORS— 


SERVICES IN DISTRIBUTION 


The proper application of Section 24 requires that, 
in connection with fixed price offerings, selling 
concessions, discounts or other allowances be 
paid only to brokers or dealers actually engaged in 
the investment banking or securities business and 
only as consideration for services rendered in dis- 
tribution. 


A dealer has rendered services in distribution in 
connection with the sale of securities from a fixed 
price offering if the dealer is either an underwriter 
of a portion of that offering or has engaged in 
some Selling effort with respect to the sale. While 
furnishing a customer with research or other serv- 
ices might aid a dealer in selling particular securi- 
ties or securities generally to that customer, the 
furnishing of such research will not by itself con- 
Stitute sufficient selling effort to satisfy the provi- 
sions of Section 24. Rather, some direct selling 
contact on a particular offering will be necessary. 
Even though the furnishing of research to a cus- 
tomer may aid a dealer in the sale of securities, the 
furnishing of such research under certain circum- 
stances, as described below, could result in the 
dealer granting that customer a selling conces- 
sion, discount or other allowance in violation of 
Section 24. 


A broker or dealer who has received or retained a 
selling concession, discount or other allowance 
may not grant or otherwise reallow all or part of 
that concession, discount or allowance to anyone 
other than a broker or dealer engaged in the in- 
vestment banking or securities business and only 
as consideration for services rendered in distribu- 
tion. The improper grant or reallowance of a selling 
concession, discount or other allowance might 
occur directly or indirectly through such devices 
as transactions in violation of Section 8 of this Arti- 
cle, or other indirect means as described below. 


A member granting a selling concession, discount 
or other allowance to another person is not re- 
sponsible for determining whether such other per- 


son may be violating Section 24 by granting or 
reallowing that selling concession, discount or 
other allowance to another person, unless the 
member knew, or had reasonable cause to know, 
of the violation. 


SELLING CONCESSION, DISCOUNTS OR 
ALLOWANCES 


General 


A member who, itself or through its affiliate, (i) 
supplies another person with services or products 
which are commercially available or are provided 
by the member or its affiliate to such person or to 
others for cash or for some other agreed upon 
consideration, including brokerage commissions, 
and (ii) also retains or receives selling conces- 
sions, discounts or other allowances from pur- 
chases by the person or its affiliate of securities 
from a fixed price offering, is improperly granting a 
selling concession, discount or other allowance to 
that person unless the member or its affiliate has 
been, or has arranged and reasonably expects to 
be, fully compensated for such services or prod- 
ucts from sources other than the selling conces- 
sion, discount or allowance retained or received 
on the sale. 


Commercially Available 


As used in this interpretation, a product or service 
is “commercially available” if it is generally avail- 
able on a commericial basis. It would include such 
things as office space, secretarial services, quota- 
tion equipment, news periodicals, certain research 
products or services, airline tickets, and other 
items which could be purchased directly or indi- 
rectly by the recipient from a third party. 


The term includes products or services which a 
person receives from another for redistribution if 
the same service or product, or a service or prod- 
uct which is substantially an identical service or 
product, is offered to others on a commercial 
basis. Thus, a service or product may be commer- 
cially available even though the person engaged 
in redistributing it does not itself make the service 
or product commercially available. 


This interpretation is not intended to prohibit mem- 
bers from providing products or services which 
are commercially available but which are not of a 
substantial value. No question arises under Sec- 
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tion 24 if a member furnishes such things as inci- 
dental business gifts, food, entertainment, or other 
items not having a substantial value. 


Cash or Other Agreed Upon Consideration 


A person will be deemed to be providing services 
or products for cash or other agreed upon consid- 
eration if the service or product, or a substantially 
identical service or product, is provided to any 
person for cash or for some other agreed upon 
consideration. A service or product will be 
deemed to be provided for an agreed upon con- 
sideration if there is an express or implied agree- 
ment between the person providing the service or 
product and the recipient thereof calling for the 
provider of the service or product to be compen- 
sated therefor with an agreed upon or mutually 
understood source and general amount of consid- 
eration. For example, if a person provides another 
with a service or product and the recipient thereof 
agrees or represents, expressly or impliedly, that it 
will compensate the provider of the service or 
product with a specified amount of consideration, 
such as brokerage commissions or a range of 
brokerage commissions depending on the com- 
mission rate charged, or with a general minimum 
amount of brokerage commissions or other con- 
sideration, that service or product will be deemed 
to be offered for an agreed upon consideration. 
Thus, under such circumstances a member or its 
affiliate providing such service or product would 
be required to demonstrate that it was fully com- 
pensated for the service or product with ocnsider- 
ation other than selling concessions, discounts or 
other allowances received or retained on the sale 
of securities from fixed price offerings. 


Full Consideration 


A member may show that it or its affiliate received 
or reasonably expects to receive full considera- 
tion, independent of selling concessions, dis- 
counts or other allowances, for providing certain 
services and products, by identifying the ar- 
rangement for the consideration (incuding its 
source and amount) and, if appropruate, the col- 
lection process for obtaining it. 


In order to demonstrate that the cash, brokerage 
commissions or other consideration serves as full 
consideration, records of account should be kept 
which identify the recipient of the services of 
products, the amount of cash, brokerage commis- 
sions or other consideration paid or to be paid by 
such person or its affiliate. 
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Unless the amount of cash, brokerage commis- 
sions or other consideration agreed upon appears 
on its face to be unreasonably low, it will not be 
necessary for the member or its affiliate to demon- 
strate that the agreed upon price represented fair 
market price. Likewise, as long as price differ- 
entials are based on factors other than the cus- 
tomer's willingness to, or practice of, purchasing 
securities from the member out of fixed price of- 
ferings, it is not necessary, for purposes of Section 
24, that the member or its affiliate charge the same 
amount to each person to whom they provide the 
same or similar services or products. 


PROPOSED NEW SECTION 36 OF ARTICLE Ill 


AND 
INTERPRETATION THEREOF 


Article Ill is proposed to be amended by the addi- 
tion of a new Section 36 and an interpretation 
thereof. 


Section 36 


(a) Except as otherwise provided in subsection (d) 
of this Section, no member engaged in a fixed 
price offering of securities shall sell the securities 
to, or place the securities with, any person or ac- 
count which is a related person of the member 
unless such related person is itself subject to this 
Section or is a non-member foreign broker-dealer 
who has entered into the agreements required by 
Section 24(b) of this Article. 


(b) For purposes of this Section 36, a ‘related per- 
son” of a member includes any person or account 
which directly or indirectly owns, is owned by or is 
under common ownership with the member. 


(c) A person owns another person or account for 
purposes of this Section if the person directly or 
indirectly: 


(1) has the right to participate to the ex- 
tent of more than 25 percent in the prof- 
its of the other person; or 


(2) owns beneficially more than 25 per- 
cent of the outstanding voting securities 
of the person. 


(d) The prohibition contained in subsection (a) 
does not apply to the sale of securities to, or the 





placement of securities in, a trading or investment 
account of a member or a related person of a 
member after termination of the fixed price offering 
if the member or the related person of the member 
has made a bona fide public offering of the securi- 
ties. A member or a related person of a member is 
presumed not to have made a bona fide public 
offering for the purpose of this subsection if the 
securities being offered immediately trade in the 
secondary market at a price or prices which are at 
or above the public offering price. 


* * * * 


—INTERPRETATION OF THE BOARD OF 
GOVERNORS— 


TRANSACTIONS WITH RELATED PERSONS 


A member who is acting, or plans to act, as spon- 
sor of a unit investment trust will not violate Sec- 
tion 36 if it accumulates securities with respect to 
which the member has acted as a syndicate 
member, selling group member or reallowance 
dealer in an account of the member or related per- 
son of the member if, at the time of accumulation, 
the member in good faith intends to deposit the 
securities into the unit investment trust at the pub- 
lic offering price and intends to make a bona fide 
public offering of the participation units of that 
trust. Members engaged in such activity, however, 
will continue to be subject to the Board of Gover- 
nors’ Interpretation of Article Ill, Section 1 of the 
Rules of Fair Practice concerning Free-Riding and 
Withholding. 


While subsection (d) of Section 36 provides that a 
person is presumed not to have made a bona fide 
public offering if, immediately following the termi- 
nation of the fixed price offering, the securities 
trade at or above the public offering price, there is 
no presumption that a person has made a bona 
fide public offering if, at such time, the securities 
trade below the public offering price. Whether a 
person has made a bona fide public offering will 
be determined on the basis of all relevant facts 
and circumstances. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15808/May 9, 1979 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th and Stock Exchange Place 
Philadelphia, Pennsylvania 19105 


(SR-Phix-78-15) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On July 24, 1978, the Philadelphia Stock Ex- 
change, Inc. (‘‘Phix’’) filed with the Commission, 
pursuant to Section 19(b) (1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78s (b) (1) (the 
“Act’) and Rule 19b-4 thereunder, copies of a pro- 
posed rule change modifying Phix Rule 229 princi- 
pally to clarify stated parameters for executing both 
market and limit orders entered into the Phix Auto- 
mated Communication and Execution System 
(“PACE”).’ Phix submitted a single amendment to 
SR-Phix-78-15 on April 20, 1979. The amendment 
contained several nonsubstantive changes in the 
text of the original proposal, including deletion from 
Rule 229 of the maximum share amounts for indi- 
vidual market and limit orders which may be exe- 
cuted through PACE. Nevertheless, the amended 
proposal does not alter the current maximum of 
399 shares which was established by the Phlix 
Committee on Floor Procedure and applies both to 
PACE market and limit orders.? 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule change 
was given by publication of a Commission Release 
(Securities Exchange Act Release No. 15014, July 
28, 1978) and by publication in the Federal Regis- 
ter (43 FR 35417, August 9, 1978). No comments 
were received with respect to the proposed rule fil- 
ing. 


The proposed rule change, by clarifying execution 
parameters for PACE orders, is designed, in gen- 





1PACE provides a system for automatic execution 
of agency orders on the Phix stock floor under pre- 
determined conditions. Orders accepted under the 
system may be executed on a fully automated or 
manual basis in accordance with the provisions of 
Phix Rule 229; currently, all limit orders are exe- 
cuted manually. Stocks which are dually-traded on 
the Phix and the New York Stock Exchange, Inc. 
are eligible for trading in PACE, but participation by 
Phix specialists and member organizations is vol- 
untary. Phix Rule 229 pertains exclusively to the 
execution of PACE orders and does not affect the 
application of other Phix rules to non-PACE orders. 


2Should the Phix determine to alter the maximum, 
it must submit an appropriate rule filing pursuant to 
Section 19(b) (3) (A) of the Act and Rule 19b-4 (d) 
thereunder. 
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eral, to protect investors and the public interest. 
Further, enhancement of the PACE system through 
implementation of SR-Phlx-78-15 should foster 
more efficient execution of securities transactions 
and promote fair competition among brokers and 
dealers as well as among exchange markets. By 
enhancing a system which provides for execution 
of orders against the best prevailing bid (or ask) in 
more than one market place, the proposal also 
makes it more practicable for brokers to execute 
investors’ orders in the best market. Accordingly, 
the Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder appli- 
cable to national securities exchanges, and in par- 
ticular, the requirements of Sections 6(b) and 11 
(A) (a) (1) (c), and the rules and regulations there- 
under. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b) (2) of the Act, that the proposed rule 
change, as amended, be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15809/May 10, 1979 


Admin. Proc. File No. 3-4822 


In the Matter of the Application of 


EDWARD F. BUTLER 
202 Adams Avenue 
Memphis, Tennessee 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 
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REGISTERED SECURITIES ASSOCIATION— 
REVIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Disguised Payment of Commissions to 
Disqualified Employee 


Failure to Register Salesman 


Failure to Comply with Prompt Receipt and 
Delivery Requirements 


Payments to Employee of Another Firm 


Where official of member firm of registered securi- 
ties association failed to investigate payment of 
commissions to employee who was subject to 
statutory disqualification, and was responsible for 
failure to register a salesman with the association, 
association’s findings of violation with respect to 
these matters affirmed, but association's other 
findings of violation set aside, and sanctions re- 
duced to censure. 


APPEARANCES: 
Edward F. Butler, pro se. 


Andrew McR. Barnes and Peter J. Chepucavage, 
for the National Association of Securities Dealers, 
Inc. 


Edward F. Butler, who was a registered principal, 
director, house counsel and, during at least part of 
the relevant period, compliance officer of Hibbard & 
O’Connor Securities, Inc. (“‘HOS’’), formerly a 
member of the National Association of Securities 
Dealers, Inc. (“NASD”), appeals from NASD disci- 
plinary action. The NASD censured Butler, fined 
him $500, and suspended him retroactively from 
acting in any capacity with a member firm for one 
year.! 


This case is here for the second time. On the first 
occasion, it was appealed by HOS and several 





‘lt also assessed costs against Butler. 





other officials of that firm in addition to Butler. 
When we initially considered this matter, we set 
aside certain of the NASD’s findings against HOS, 
affirmed others, and remanded the proceedings so 
that the NASD could reassess each applicant’s in- 
volvement in the violations that we had sustained 
and, on the basis thereof, re-determine the sanc- 
tions it had imposed.2 On remand, the NASD found 
Butler responsible for the following violations. 


1. HOS improperly permitted an employee, 
Stephen Rifkin, to effect securities transactions and 
receive commissions when he was not effectively 
registered with the NASD. 


Between August 1973 and January 1974, Rifkin, 
who was not registered with the NASD because he 
was subject to a statutory disqualification, received 
some $40,000 from HOS based on the profits the 
firm made from the transactions of a bank that was 
Rifkin’s customer. HOS claimed that the transac- 
tions in question were “fully executed” by Rifkin’s 
branch office manager, and that the payments to 
Rifkin, although linked to the transactions, were in 
fact compensation for Rifkin’s work in training sales 
personnel. We found, however, that the manager 
was merely interpositioned between Rifkin and his 
customer, and that ‘“[the] compensation arrange- 
ment formulated by HOS was nothing but a sham 
to circumvent the NASD’s requirements.’ 


We affirm the NASD’s finding of violation against 
Butler in connection with HOS’s employment of 
Rifkin. Butler was aware of Rifkin’s statutory dis- 
qualification. And he was admittedly informed by 
other members of HOS’s board of directors that 
Rifkin was being given commissions belonging to 
his branch manager in return for performing certain 
administrative duties, such as training new sales- 
men. Butler could not recall when he learned this 
information. But, even if we accept the argument 
that he was no longer HOS’s compliance officer at 
that time,* he had a duty as a registered principal 





2Hibbard & O’Connor Securities, Inc., Securities 
Exchange Act Release No. 13996 (September 27, 
1977), 13 SEC Docket 231. 


313 SEC Docket at 234. 


4Butler was admittedly compliance officer of HOS 
from the latter part of March 1973 until sometime 
after November 17, 1973. As previously noted, the 
payments to Rifkin began in August 1973. 


and house counsel to investigate the matter when 
he was informed of the extremely suspicious cir- 
cumstances involving Rifkin’s compensation. That 
duty he failed to fulfill. 


2. HOS improperly permitted another employee, 
Michael Martino, to effect securities transactions 
and receive commissions when he was not effec- 
tively registered with the Association. 


On remand, Butler testified that, as compliance of- 
ficer, a position he admittedly held from March 
1973 until sometime after November 17 of that 
year, it was his responsibility “to get new salesmen 
licensed, to fill out the forms, [and] submit them to 
the NASD ....” The record shows that HOS origi- 
nally attempted to register Martino in August 1973. 
And, although Martino was not effectively regis- 
tered with the Association, he began to effect secu- 
rities transactions for HOS and receive compensa- 
tion at a time when Butler was still serving as the 
firm's compliance officer. Under the circumstances, 
we affirm the NASD’s finding of violation against 
Butler in connection with HOS’s employment of 
Martino. 


3. HOS permitted a customer to sell securities, in a 
number of transactions, in contravention of the 
NASD’s interpretation with respect to the prompt 
receipt and delivery of securities.5 


We are unable to conclude that Butler should be 
held responsible for this violation. Butler's respon- 
sibilities at HOS never included the receipt and de- 
livery of securities. The violation involved only a 
single customer, and there is no indication in the 
record that Butler knew or should have known of 
the problem. Accordingly, we set aside the NASD’s 
finding against Butler with respect to this violation. 


4. HOS improperly paid some $3,300 to the em- 
ployee of another NASD member firm, without that 
firm’s knowledge or consent. 


Butler did not arrange for the payments to the other 
firm’s employee, knew nothing about them, and 
had no reason to be aware of them. Particularly in 
light of the fact that the total amount of the pay- 
ments was relatively small, we are unable to con- 
clude that Butler should be faulted for failing to 





S5NASD Manual 92151, p. 2036. 
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detect them. We therefore set aside this finding of 
violation with respect to Butler.® 


Butler argues that the sanctions imposed by the 
NASD are too severe. He asserts, among other 
things, that the publicity resulting from these pro- 
ceedings has adversely affected his income, that 
he is no longer employed in the securities busi- 
ness, and that his involvement in HOS’s compen- 
sation arrangement with Rifkin was less than that 
of the firm’s branch manager whom the NASD only 
censured. 


We have set aside some of the NASD’s findings 
against Butler. We also note that there is no evi- 
dence that he played any part in formulating Rif- 
kin’s compensation arrangement, and that the fail- 
ure to register Martino appears to have been due to 
an oversight. Under all the circumstances, we con- 
clude that the sanctions imposed by the NASD are 
excessive, and we shall reduce them to censure. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and KARMEL); Chairman WIL- 
LIAMS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 


Admin. Proc. File No. 3-4822 
In the Matter of the Application of 
EDWARD F. BUTLER 


202 Adams Avenue 
Memphis, Tennessee 





® Butler moves to adduce as additional evidence in 
this proceeding an affidavit by him relating to his 
duties while employed by HOS. However, as the 
NASD points out, the affidavit is already part of the 
record. 
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For Review of Disciplinary Action Taken by the 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that the sanctions imposed by the Na- 
tional Association of Securities Dealers, Inc. on 
Edward F. Butler be, and they hereby are, reduced 
to censure, and that the Association’s assessment 
of costs be, and it hereby is, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Rel. No. 21031/May 4, 1979 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 


(70-6098) 


ORDER AUTHORIZING INCREASE IN SHORT- 
TERM BORROWING AUTHORIZATION 


Jersey Central Power & Light Company (‘Jersey 
Central’), an electric utility subsidiary of General 
Public Utilities Corporation, a registered holding 
company, has filed with this Commission post- 
effective amendments to its application previously 
filed and amended in this matter pursuant to Sec- 
tion 6(b) of the Public Utility Holding Company Act 
of 1935 (“Act”) concerning the following proposed 
transaction. 


By order dated March 22, 1979 (HCAR No. 20966), 
Jersey Central was authorized to issue and sell (or 





renew) its short-term notes through December 31, 
1979, to various commercial banks, the total bor- 
rowings to be in maximum principal amounts out- 
standing at any one time of the lesser of (1) 
$105,000,000 or (2) the amount permitted under its 
charter. The notes have a maturity of nine months 
or less, bear interest at the lending bank’s prime 
interest rate, are prepayable at any time without 
premium and are not issued as part of a public of- 
fering. The borrowings are made from time to time 
from among 32 designated banks. The maximum 
short-term credit made available by these banks is 
$178,800,000, a figure exceeding by $73,800,000 
the authorized short-term borrowings. The purpose 
of this excess available credit is to provide flexibi’ 
ity with one or more particular banks (but withou 
exceeding the authorized total borrowing limit for 
all banks) since some banks have indicated that it 
is not always convenient for them to renew out- 
standing notes at the time Jersey Central requests 
them to do so. The lending banks generally require 
compensating balances at levels of 10% of the line 
of credit or 20% of the amounts borrowed, 
whichever is higher. Assuming compensating bal- 
ances of 20% and a prime rate of 11.75% the ef- 
fective cost of borrowing would be 14.69%. 


By post-effective amendment Jersey Central re- 
quests that the maximum aggregate principal 
amount of such short-term borrowings for the 
period ending December 31, 1979, be increased to 
the lesser of (1) $140,000,000 or (2) the amount 
permitted under its charter. 


The proceeds from the short-term borrowings are 
to be used for short-term working capital require- 
ments, including the repayment of other short-term 
borrowings, and for construction expenditures. 


The additional fees and expenses to be incurred in 
connection with the proposed transaction are esti- 
mated at $4,500, including legal fees of $4,000. No 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said post-effective 
amendments to the application has been given in 
the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20991), and no hearing 
has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 


appropriate in the public interest and in the interest 
of investors and consumers that said application, 
as amended, be granted: 


IT iS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended by said post-effective 
amendments, be, and it hereby is, granted for- 
thwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act, ex- 
cept that certificates thereunder shall be filed 
quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21032/May 4, 1979 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 15907 


(70-5987) 


ORDER AUTHORIZING ISSUE AND SALE OF 
SHORT-TERM NOTES TO BANKS 


Pennsylvania Electric Company (‘‘Penelec’’), an 
electric utility subsidiary company of General Pub- 
lic Utilities Corporation, a registered holding com- 
pany, has filed with this Commission a post- 
effective amendment to its application previously 
filed in this proceeding pursuant to Section 6(b) of 
the Public Utility Holding Company Act of 1935 
(“Act”), concerning the following proposed trans- 
action. 


By orders dated April 13, 1977 and December 2, 
1977 (HCAR Nos. 19983 and 20292), the Commis- 
sion authorized Penelec, for the periods ending 
December 31, 1977, and December 31, 1978, re- 
spectively, to issue or renew notes of a maturity of 
nine months or less, evidencing short-term bank 
borrowings provided that the aggregate principal 
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amount of such notes to be outstanding at any one 
time shall not exceed $92,000,000 and 
$87,000,000, respectively, subject to certain re- 
ductions. 


Penelec now requests authorization for an exten- 
sion of time through December 31, 1979, to issue 
and renew the aforesaid notes. It is also requested 
that the aggregate principal amount of such notes 
to be outstanding at any one time be revised so 
that such aggregate amount shall not exceed the 
lesser of (a) $116,000,000 or (b) the amount per- 
mitted by Penelec’s Articles of Incorporation. All 
other aspects of the previous orders of this Com- 
mission for this transaction shall remain un- 
changed. 


It is stated that the banks generally require com- 
pensating balances ranging from a minimum of 
10% of the line of credit to a maximum of 10% of 
the line plus 10% of the loan outstanding. Assum- 
ing a 11-3/4% prime rate and a 20% compensating 
balance, the effective interest rate to be paid by 
Penelec would be 14.69%. 


The additional fees and expenses to be incurred in 
connection with the proposed transaction is esti- 
mated at $5,500 including legal fees of $5,000. No 
state commission and no federal commission, other 
than this Commission has jurisdiction over the pro- 
posed transaction. 


Due notice of the filing of said application, as 
amended by said post-effective amendment, has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No 20989), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the rec- 
ord, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the 
interest of investors and consumers that the appli- 
cation, as amended by said post-effective amend- 
ment, be granted. 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended by said post-effective 
amendment, be, and it hereby is, granted effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promullgated under the Act, ex- 
cept that certificates thereunder shall be filed 
quarterly. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Rel. No. 21033/May 4, 1979 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 78403 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 
Shreveport, Louisiana 71156 


PUBLIC SERVICE COMPANY OF 
OKLAHOMA 
Tulsa, Oklahoma 74102 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 79604 


(70-6279) 


ORDER AUTHORIZING AN INCREASE IN AU- 
THORIZED SHARES OF PREFERRED STOCK, 
AUTHORIZING A SUBSIDIARY AN INCREASE IN 
SHARES OF COMMON STOCK, AND A SUB- 
SIDIARY TO AMEND ITS CHARTER TO ELIMI- 
NATE THE RIGHT OF ITS PREFERRED STOCK- 
HOLDERS FROM VOTING ON FUTURE IN- 
CREASES IN AUTHORIZED SHARES OF PRE- 
FERRED STOCK 


Central Power and Light Company (‘CPL’), Public 
Service Company of Oklahoma (“PSO”), South- 
western Electric Power Company (‘“SWEPCO’”) 
and West Texas Utilities Company (‘““WTU”) (called 
collectively the Companies’), each an electric util- 
ity subsidiary of Central and South West Corpora- 
tion, a registered holding company, have filed an 
application-declaration, and amendments thereto 
with this Commission pursuant to Sections 6(a), 7, 
12(c), and 12(e) of the Public Utility Holding Com- 
pany Act of 1935 (‘Act’) and Rules 50, 62 and 65 
promulgated thereunder concerning the following 
proposed transactions. 


The companies herein propose to amend their re- 
spective charters to increase their authorized Pre- 
ferred Stock as follows: 





Number of Shares ($100 Par Value) 





Presently Authorized 





Additional Shares To 
Be Authorized 


Total Shares To 
Be Authorized 





675,000 
700,000 
860,000 

60,000 


PSO further proposes to increase its authorized 
common stock $15 par value, from 11,000,000 to 
18,500,000 shares. PSO presently has 10,482,000 
shares of common stock issued and outstanding. 


SWEPCO proposes to amend its charter to elimi- 
nate the right of its Preferred Stock as a class to 
vote with respect to any future increase in au- 
thorized Preferred Stock. SWEPCO proposes to 
eliminate this right through the affirmative vote of 
the holders of at least two-thirds of its Preferred 
Stock. If the proposal is approved, SWEPCO as a 
company chartered under Delaware law, may in- 
crease authorized Preferred Stock in the future by 
vote only of the common stockholders. SWEPCO 
has been authorized to solicit proxies from its pre- 
ferred stockholders in connection with this proposal 
(HCAR No. 20982). 


The Companies herein are seeking authorization 
for Preferred Stock, and in the case of PSO, Com- 
mon Stock, projected to be issued over the next 
five years. The actual issuance of Preferred Stock 
or Common Stock would continue to be the subject 
of approval of this Commission in each particular 
instance. The Companies state that this five-year 
authorization is, among other things, necessary to 
save the considerable expense involved in proxy 
solicitations and to increase their flexibility in order 
to meet future financing plans. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
at $6,000, including legal fees of $1,900. No state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the pro- 
posed transactions. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 20982), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no ad- 





760,000 
900,000 
600,000 
250,000 


1,435,000 
1,600,000 
1,460,000 

310,000 


verse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that the application- 
declaration, as amended, be granted and permitted 
to become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Rel. No. 21034/May 4, 1979 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-6302) 


NOTICE OF ISSUANCE AND SALE OF UP TO 
$50,000,000 PRINCIPAL AMOUNT OF ADDI- 
TIONAL FIRST MORTGAGE BONDS AND RE- 
QUEST FOR EXEMPTION FROM COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Pennsylvania 
Electric Company (‘‘Penelec’’), an electric utility 
subsidiary of General Public Utilities Corporation 
(“GPU”), a registered holding company, has filed 
with this Commission an application pursuant to the 
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Public Utility Holding Company Act of 1935 (“Act”), 
designating Section 6(b) of the Act and Rule 
50(a)(5) promulgated thereunder as applicable to 
the proposed transaction. All interested persons 
are referred to the application, which is sum- 
marized below, for a complete statement concern- 
ing the proposed transaction. 


Penelec proposes to issue and Sell up to 
$50,000,000 principal amount of additional First 
Mortgage Bonds (the “New Bonds”) to be issued 
under the Mortgage and Deed of Trust, dated as of 
January 1, 1942, of Penelec to Bankers Trust 
Company, Trustee, as heretofore supplemented 
and amended and as to be further supplemented 
and amended. 


The New Bonds will contain a 5-year refunding lim- 
itation. Other terms of the New Bonds, including 
the interest rate, and the redemption terms, will be 
supplied by amendment. 


The entire proceeds to be realized from the sale of 
the New Bonds, will be used to pay all or a portion 
of Penelec’s short-term bank loans outstanding at 
the date of sale and to reimburse Penelec’s treas- 
ury for funds previously expended therefrom. 


Penelec requests an exemption from the competi- 
tive bidding requirements of Rule 50 pursuant to 
Rule 50(a)(5). It refers to the nuclear accident at 
Unit No. 2 of the Three Mile Island nuclear 
generating station (‘“TMI-2”), which accident oc- 
curred on March 28, 1979. Penelec owns an undi- 
vided 25% interest in TMI-2, the remainder being 
owned by Jersey Central Power & Light Company 
(25%) and Metropolitan Edison Company (50%), 
associate companies of Penelec. Expenditures for 
the clean up and repair of TMI-2 and the purchase 
of replacement energy will subject the GPU sys- 
tem, including Penelec, to a serious cash drain for 
an indeterminable period. In view of these uncer- 
tain and exceptional conditions, Penelec believes 
that financing through the selling of additional se- 
curities at competitive bidding is not now feasible. 


Penelec believes that it may be possible to effect 
such sales through private placement or a 
negotiated public offering, or both. Penelec pro- 
poses to explore with a group of prospective 
underwriters the prospects for such private or pub- 
lic offerings and, among other things, to obtain their 
recommendations for the sequence and size of 
such sales. It is hereby authorized to do so. 
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The fees and expenses to be incurred in connec- 
tion with the proposed transaction will be supplied 
by amendment. It is stated that the Pennsylvania 
Public Utility Commission has jurisdiction over the 
proposed transaction and that no other state com- 
mission, and no federal commission, other than this 
Commission, has jurisdiction thereover. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 31, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by said application which he desires to controvert; 
or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the applicant at the 
above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the application, as filed or as it may 
be amended, may be granted as provided in Rule 
23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as 
it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is or- 
dered will receive any notices and orders issued in 
this matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Rel. No. 21035/May 4, 1979 

In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
Parsippany, New Jersey 07054 


(70-6099) 





ORDER AUTHORIZING INCREASE IN SHORT- 
TERM DEBT AUTHORIZATION 


General Public Utilities Corporation (“GPU”), a 
registered holding company, has filed with this 
Commission a post-effective amendment to its ap- 
plication previously filed and amended in this mat- 
ter pursuant to Section 6(b) of the Public Utility 
Holding Company Act of 1935 (‘Act’), concerning 
the following proposed transaction. 


By orders dated December 29, 1977 and De- 
cember 29, 1978 (HCAR Nos. 20346 and 20859), 
GPU was authorized until December 31, 1978 and 
December 31, 1979, respectively, to issue and 
renew its unsecured promissory notes to various 
commercial banks provided that the aggregate 
principal amount of such indebtedness outstanding 
at any one time should not exceed $71,000,000. 


By post-effective amendment GPU requests that 
said $71,000,000 short-term borrowing authoriza- 
tion be increased to an amount not to exceed 
$150,000,000. 


Each note to be issued will bear interest at a rate 
not exceeding the lending bank’s prime rate, will 
mature not more than nine months from the date of 
issue and will be prepayable at any time without 
premium. It is anticipated that the banks from which 
borrowings will be made will require compensating 
balances at levels generally approximating 10% of 
the line of credit or 20% of the aggregate amounts 
borrowed and a prime rate of 11.75%, in which 
case the effective interest cost would be 14.69%. 


GPU proposes to use the proceeds of the short- 
term borrowings for investment in its operating 
subsidiaries or for reimbursement of its treasury for 
expenditures made therefrom for that purpose. 


The additional fees and expenses to be incurred in 
connection with the proposed transaction are esti- 
mated at $3,750, including legal fees of $3,250. No 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said application, as 
amended by said post-effective amendment, has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21003), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the rec- 
ord, it is hereby found that the applicable standards 


of the Act and rules thereunder are satisfied and 
that no adverse findings are necessary; and that it 
is appropriate in the public interest and in the inter- 
est of investors and consumers that the application, 
as amended, be granted. 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended by said post-effective 
amendment, be, and it hereby is, granted effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Rel. No. 21036/May 4, 1979 


In the Matter of 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 79604 


(70-6286) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


West Texas Utilities Company (‘““WTU”), an electric 
utility subsidiary of Central and South West Corpo- 
ration, a registered holding company, has filed a 
declaration and an amendment thereto with this 
Commission pursuant to Sections 6 and 7 of the 
Public Utility Holding Company Act of 1935 (‘Act’), 
and Rule 50 promulgated thereunder concerning 
the following proposed transaction. 


WTU proposes to issue and sell, pursuant to the 
competitive bidding requirements of Rule 50 of the 
Act, $25,000,000 principal amount of its First 
Mortgage Bonds Series | (the ‘“Bonds’), to be 
dated May 1, 1979, and to mature May 1, 2009. 
The annual interest rate, which shall be a multiple 
of % of 1% and the price to be paid to WTU there- 
for, which will be not less then 99% nor more than 
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102.75% of the principal amount of the Bonds, will 
be determined through competitive bidding. 


The proceeds to be derived by WTU from the sale 
of the Bonds (exclusive of accrued interest and 
after deducting expenses of issue) will be used by 
WTU towards future construction expenditures and 
to repay short-term borrowings incurred or ex- 
pected to be incurred to finance construction ex- 
penditures and a $15,000,000 extraordinary divi- 
dend to Central and South West Corporation as set 
forth in a declaration filed with this Commission 
(File No. 70-6261). Approximately $23,000,000 of 
short-term borrowings are expected to be out- 
standing as of May 15, 1979, the proposed date for 
the issuance of the Bonds. 


None of the proceeds from the sale of the Bonds 
shall be utilized to pay the cost of facilities (“inter- 
connection facilities”) which would not be needed 
to provide service to customers of any of the 


The Bonds will enjoy refunding protection until May 
1, 1984, and will be subject to an annual 1% sink- 
ing fund requirement beginning in 1980. The Bonds 
will be issued under and secured by WTU’s 
Mortgage, dated August 1, 1943, to Harris Trust 
and Savings Bank and Harold Eckhart, as Trus- 
tees, as amended by the indentures supplemental 
previously executed and be further amended by a 
proposed Supplemental Indenture to be dated May 
1, 1979, (the “Supplemental Indenture’). 


The previous supplemental indentures of WTU re- 
quired that amounts spent for maintenance and re- 
pairs, along with expenditures for construction and 
retirement of outstanding bonds, aggregate not 
less than 15% of the gross operating revenues de- 
rived during each calendar year. 


The proposed Supplemental Indenture would: 


1) delete the aggregate 15% expendi- 
tures test for the maintenance and 
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operating companies if such operating company 
were not part of the CSW System, nor will any ex- 
penditures be made by any of the operating com- 
panies for the construction or acquisition of any 
facility not so needed prior to the time all funds 
covered by this declaration have been expended. 
For the purposes of foregoing representation, there 
is included within the meaning of the term “inter- 
connection facilities” all facilities, construction or 
acquisition of which is or would be part of any pro- 
posal for synchronous interstate operation of the 
CSW System forming the subject of the proceed- 
ings in Central and South West Corporation, et al. 
(Admin. Proc. File No. 3-4951) which would not 
also be required for the continuation of dissyn- 
chronous interstate/intrastate operation in the 
mode presently prevailing in the Central and South 
West System. 


Estimated construction expenditures for WTU for 
1979 through 1981 are as follows: 


1979 1980 1981 

(Thousands) 
37792 Ss 57579 
17, O21 16,560 
8,090 25,658 


1,667 3,226 


Total 


$ 2,458 §$ 
13,041 
3,175 
1,522 


$ 11,829 
46,622 
36,923 

6,415 





$20,196 $30,570 $51,023 $101,789 





repairs, construction and retirement 
of bonds, and 


2) delete allowance for maintenance 
and repair costs to be credited to- 
wards the required 15% revenue. 


It is stated that for many years the 15% revenue 
was a reasonable approximation of maintenance, 
repair and renewal expenses, but in recent years it 
has resulted in expanded revenues far in excess of 
the amounts intended for the specified purpose. 
The practical effects of this discrepancy has been: 


1) to commit a significant part of prop- 
erty additions to satisfaction of ex- 
cess requirements, and 


2) to inflate the amount of restricted re- 
tained earnings and to imbalance the 
capital structure. 





WTU herein proposes that the 15% revenue be re- 
placed with the requirements that there be de- 
ducted ‘“‘as charges or provisions for depreciation, 
retirements, renewals and replacements and/or 
amortization’, amounts aggregating a ‘required 
percentage” set at:2.9% of depreciable property. 


The Supplemental Indenture would, in a like man- 
ner, delete the 15% revenue in its section relating 
to the satisfaction of the renewal fund covenant. It 
would be replaced by the 2.9% depreciable prop- 
erty based deduction. 


WTU states that since the Indenture lacks bon- 
dholder consent provisians with respect to series 
created prior to July 1, 1973, the deletions and 
changes stated above on earnings coverage and 
renewal fund computations would not be made ef- 
fective until July 1, 2003, when all bonds created 
prior to the execution of this Supplemental Inden- 
ture shall have been cancelled, paid, redeemed or 
otherwise discharged. 


The proposed Supplemental Indenture also pro- 
vides that, in the computation of available retained 
earnings in future periods while the Bonds are out- 
standing, there be deducted an annual provision for 
depreciation, at least equal to 2.9% of depreciable 
property. This deletes the requirement stated in the 
Fourth Supplemental Indenture, dated January 1, 
1958, that expenditures for construction or retire- 
ment of bonds be based on the greater of the 15% 
revenue or the arithmetical average of the amount 
of depreciable property. The reasons for this 
change are similar to those mentioned above with 
regards to earnings coverage and renewal fund 
computations. This change would, however, be- 
come effective May 1, 1979, which is the effective 
date of the Supplemental Indenture. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. The fees and expenses 
to be incurred in connection with the proposed 
transaction are estimated at $110,000, including 
$22,000 in legal fees. Fees of counsel for the 
underwriters, to be paid by successful bidders, are 
$20,500. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 21004), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the rec- 
ord, it is hereby found that the applicable standards 


of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the 
interest of investors and consumers that the decla- 
ration as amended, be permitted to become effec- 
tive: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration as amended, be, and it hereby is, per- 
mitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Rel. No. 21037/May 4, 1979 


In the Matter of 


METROPOLITAN EDISON COMPANY 
Berks County, Pennsylvania 19605 


(70-6283) 


ORDER AUTHORIZING ISSUANCE OR RE- 
NEWAL OF UNSECURED PROMISSORY NOTES 
EVIDENCING SHORT-TERM BORROWINGS BY 
A SUBSIDIARY, AND GRANTING A REQUEST 
FOR EXEMPTION FROM COMPETITIVE BIDDING 


Metropolitan Edison Company (‘‘Met-Ed’’), an 
electric utility subsidiary of General Public Utilities 
Corporation (“GPU”), a registered holding com- 
pany, has filed an application and an amendment 
thereto with this Commission pursuant to Section 
6(b) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 50(a)(5) promulgated there- 
under concerning the following proposed transac- 
tion. 


Met-Ed proposed that, for the period commencing 
with the effectiveness of the authorization herein 
sought and ending on December 31, 1979, it be 
permitted from time to time to issue or renew its 


SEC DOCKET/545 





unsecured promissory notes of a maturity of nine 
months or less evidencing short-term bank bor- 
rowings (“Notes”). The Notes will bear interest at a 
rate not exceeding the prime rate, which may be 
the floating rate, of the lending bank for commercial 
borrowing at the date of the issue of the Notes 
(presently 11.75% per annum). The Notes will be 
prepayable at any time without premium and will 
not be issued as a part of a public offering. 


Met-Ed states that although no commitments or 
agreements for such borrowings through the is- 
suance of notes have been made, Met-Ed expects 
that, as to the extent that its cash needs require, 
such borrowings will be effected from time to time 
from one or more of the 32 named banks. The lines 
of credit amount to $149,050,000 and are in excess 
of the total amount namely $97,000,000, of bor- 
rowing to be outstanding at any one time for which 
authority is herein sought. Met-Ed states that such 
excess amount is to provide flexibility with one or 
more particular banks since some banks have indi- 
cated from time to time that it is not always conve- 
nient for them to renew outstanding notes at the 
time Met-Ed requests them to do so. 


It is contemplated by Met-Ed that the banks, from 
which borrowings will be made, generally require 
the maintenance of compensating balances rang- 
ing from a minimum of 10% of the average line of 
credit to a maximum of 10% of the line of credit 
plus 10% of the loans outstanding, as determined 
on a daily average basis. Assuming compensating 
balances will equal 20% of the aggregate amounts 
borrowed, the effective cost of borrowing would be 
14.69% assuming a prime rate of 11.75%. 


Met-Ed further proposed that it be permitted from 
time to time, but not later than December 31, 1979, 
to issue or renew as Commercial Paper, its unse- 
cured promissory notes in denominations of 
$100,000 or multiples thereof, which notes will 
mature not more than 270 days from the date of 
issue. 


The aggregate principal amount of Commercial 
Paper together with the aggregate principal amount 
of Notes outstanding at any one time shall not ex- 
ceed $97,000,000, the amount permitted by Met- 
Ed’s articles of incorporation. As of December 31, 
1978, Met-Ed has outstanding $28,700,000 of 
notes. Met-Ed does not have any Commercial 
Paper presently outstanding. Such sales of Com- 
mercial Paper will be made to A.G. Becker & Co. 
(“Becker”), and Becker will reoffer the Commercial 
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Paper thus purchased by it to not more than 200 of 
its customers, identified and designated in a list 
prepared in advance by Becker for this purpose. 
Additions may, from time to time, be made, by 
Becker to its customer list, but in no event would 
the number of customers exceed 200. It is ex- 
pected that Met-Ed’s Commercial Paper will be 
held to maturity by the purchaser from Becker, but 
if any such pruchaser should wish to resell prior 
thereto, Becker, pursuant to a verbal repurchase 
agreement, will repurchase the Commercial Paper 
from its customers and reoffer the same to others 
in its group of customers. 


The Commercial Paper which Met-Ed proposed to 
issue and sell will be sold at a discount rate per 
annum prevailing at the date of issuance for prime 
Commercial Paper of comparable quality and of the 
particular maturity sold at the same time by other 
issuers to Commercial Paper dealers. The Com- 
mercial Paper sold by Met-Ed may be reoffered by 
Becker at a discount rate of Ye of 1% per annum 
less than the discount rate of Met-Ed. Met-Ed ex- 
pects that, in general, it will sell its Commercial 
Paper when the interest costs thereof will not ex- 
ceed the effective interest costs of bank loans 
made at the same time pursuant to its informal 
lines of credit described above. 


Met-Ed proposes to utilize the proceeds of the pro- 
posed borrowings to provide funds for its short- 
term working capital requirements, and to provide a 
temporary source of funds for construction expend- 
itures. 


Met-Ed requests that the issuance and sale of its 
Commercial Paper be exempted from the competi- 
tive bidding requirement pursuant to Rule 50(a)(5) 
under the Act. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
at $10,500, including legal fees of $8,000. No state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the pro- 
posed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20990), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the rec- 
ord, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and 





that it is appropriate in the public interest and in the 
interest of investors and consumers that the appli- 
cation, as amended, be granted. 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be, and it hereby is, granted 
effective forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the 
Act, except that certificates thereunder shall be 
filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21038/May 4, 1979 


In the Matter of 


COLUMBIA GAS SYSTEM, INC. 
20 Montchanin Road 
Wilmington, Delaware 19807 


(70-6307) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF COMMON STOCK PURSUANT TO DIVIDEND 
REINVESTMENT PLAN 


NOTICE IS HEREBY GIVEN that The Columbia 
Gas System, Inc. (‘Columbia’), a registered hold- 
ing company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’), designating Sections 
6 and 7 of the Act as applicable to the following 
proposed transaction. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


Columbia proposes to issue and sell, from time to 
time through August 15, 1981, up to 1,000,000 
shares of its authorized, but unissued, common 
stock, par value $10 per share (‘common stock’), 
pursuant to its Dividend Reinvestment Plan 


(“Plan”), and to have Columbia Gas System Serv- 
ice Corporation (“Service”) assume the responsi- 
bility for acting as Agent for participating stock- 
holders. 


Since March 1971, Citibank N.A. (formerly First 
Nationai City Bank), New York, New York, has 
been administering, as Agent, the Dividend Rein- 
vestment Plan available to all Columbia common 
stockholders. Dividends and optional cash pay- 
ments of participating stockholders have been rein- 
vested through the purchase, by Citibank, of Co- 
lumbia common stock in the open market. Pursuant 
to this Commission's authorization, dated February 
1, 1977 (HCAR No. 19865), proxies were solicited 
and the stockholders subsequently approved a 
proposed Charter amendment excepting dividend 
reinvestment plans from stockholder preemptive 
rights. The approximately 15,600 stockholders par- 
ticipating in the plan acquired 127,674 shares of 
Columbia common stock in the calendar year 1978 
through dividend reinvestment of $2,961,288 and 
optional cash payments of $599,423. 


Columbia proposes to implement the decision to 
issue stock to the Plan. The shares will be issued 
at a price equal to the average closing price on the 
New York Stock Exchange Composite Tape for the 
twenty consecutive trading days immediately pre- 
ceding the dividend payment and/or optiocnal cash 
payment investment date. Only full shares will be 
issued. Due to the nature and terms of the transac- 
tion, the public invitation for bids, required by Rule 
50, is stated to be inappropriate and an exemption 
is requested. 


Also, to facilitate administration, it is proposed that 
Service assume all recordkeeping responsibilities 
and act as Agent for stockholders participating in 
the Plan. To further facilitate administration, 
Chemical Bank, New York, New York, the New 
York Transfer Agent, will act as custodian and liq- 
uidating agent for the Plan. Chemical Bank will hold 
the stock certificates reflecting purchases by par- 
ticipants’ dividends and optional cash payments 
and if a participant who wishes to withdraw from 
the Plan wishes to receive cash, Chemical will sell 
stock as instructed by Service. 


The proposed issuance of common stock to the 
Plan will provide Columbia with an additional 
source of common equity capital. This will benefit 
Columbia to the extent that expected large ex- 
penditures for gas supply planned for the future will 
necessitate the raising of large amounts of capital, 
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and the issuance of stock to the Plan will assist in 
maintaining the position of equity capital to debt 
capital required by Columbia's indentures. 


The fees, commissions and expenses paid or to be 
incurred in connection with the proposed transac- 
tion will be filed by amendment. It is stated that no 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 5, 1979, request in 
writing that a hearing be held on such matter, stat- 
ing the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may re- 
quest that he be notified if the Commission should 
order a hearing thereon. Any such request should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by 
mail upon the declarants at the above-stated ad- 
dress, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
declaration, as filed, or as it may be amended, may 
be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY OF 1935 
Release No. 21039/May 4, 1979 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
WILMINGTON, DELAWARE 
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(70-6293) 


ORDER AUTHORIZING ISSUE AND SALE OF 
DEBENTURES AT COMPETITIVE BIDDING 


The Columbia Gas System, Inc. (‘Columbia’), a 
registered holding company, has filed a declaration 
and amendments thereto with this Commision pur- 
suant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rule 50 
promulgated thereunder regarding the following 
proposed transaction. 


Columbia proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under 
the Act, up to $75,000,000 principal amount of % 
debentures due May 1999. The interest rate of the 
debentures (which shall be a multiple of Yeth of 1%) 
and the price, exclusive of accrued interest, to be 
paid to Columbia (which shall be not less than 
98-%2% nor more than 101-%2% of the principal 
amount thereof), will be determined by the com- 
petitive bidding. The debentures will be issued 
under an Indenture between Columbia and Morgan 
Guaranty Trust Company of New York, Trustee, 
dated as of June 1, 1961, as heretofore 
supplemented by various indentures and as to be 
further supplemented by a Twenty-Sixth Supple- 


mental Indenture to be dated as of May 1, 1979. 


The supplemental indenture will prohibit redemp- 
tion of any of the debentures prior to May 1, 1984, 
directly or indirectly, with borrowed funds, or in an- 
ticipation of funds to be borrowed, having an effec- 
tive annual interest cost to Columbia of less than 
the effective annual interest cost of the debentures 
to Columbia. The proposed debentures will be the 
subject to a sinking fund providing for retirement of 
$70,000,000 (93%) thereof prior to maturity through 
annual payments of $5,000,000 commencing in 
1985. Columbia will also have the noncumulative 
option to redeem on any sinking fund day, at the 
then current sinking fund redemption price, up to 
an additional $7,500,000 principal amount of the 
debentures. 


The net proceeds from the sale of the debentures 
will be added to the general funds of Columbia and, 
together with other funds then available and funds 
thereafter to be generated from operations, will be 
used by Columbia to finance, among other things, 
the remainder of the 1979 capital expenditures 
program of Columbia’s subsidiary companies, 
which involves expenditures of approximately 
$360,000,000. The capital expenditures program 





includes approximately $155,000,000 associated 
with additions and improvements to the properties 
of the Columbia system necessary to explore for, 
produce, receive, transport, store and distribute the 
quantities of gas required by the system’s custom- 
ers, as well as $205,000,000 associated with proj- 
ects for improving the system’s gas supply. 


The fees, commissions and expenses paid or to be 
incurred in connection with the proposed transac- 
tion are estimated to total $245,125, including 
printing costs of $66,200, trustee’s charges of 
$22,625, accountants’ fees of $25,000, rating fees 
of $22,750, listing fees of $12,000, legal fees of 
$17,500, charges of Columbia Gas System Service 
Corporation of $50,000, and miscellaneous ex- 
penses of $10,000. In addition, the fee of counsel 
for the successful bidders is estimated at $30,000, 
and is to be paid by the successful bidders. No 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR Nos. 20999 and 
20999A), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder 
are satisfied and that no adverse findings are 
necessary; and that is appropriate in the public 
interest and in the interest of investors and con- 
sumers that said declaration, as amended, be per- 
mitted to become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, per- 
mitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Rel. No. 21040/May 7, 1979 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-6289) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AND PRE- 
FERRED STOCK AT COMPETITIVE BIDDING 


Appalachian Power Company (‘Appalachian’), an 
electric utility subsidiary of American Electric 
Power Company, Inc. (“AEP”), a registered holding 
company, has filed with this Commision an 
application-declaration and amendments thereto 
pursuant to Sections 6(b) and 12(c) of the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rules 42 and 50 promulgated thereunder concern- 
ing the following proposed transactions. 


Appalachian proposes to issue and sell at competi- 
tive bidding up to $70,000,000 aggregate principal 
amount of its first mortage bonds of one or more 
new series (“Bonds”), each such series having a 
maturity of not less than 5 and not more than 30 
years. The interest rate (which will be expressed in 
a multiple of Y% of 1%) and the price to be paid to 
Appalachian for the Bonds (which shall not be less 
than 99% and shall not exceed 102 %%) will be 
determined by competitive bidding. None of the 
Bonds may be redeemed within 5 years after is- 
suance if such redemption is for the purpose of re- 
funding such Bond through the use, directly or indi- 
rectly, of borrowed funds having an effective inter- 
est cost less than the effective interest cost of the 
Bonds. It is proposed that Appalachian determine 
the exact maturity of the Bonds at a subsequent 
date and notify prospective bidders of its decision 
by telegram reasonably in advance of, but in any 
event not less than 72 hours prior to, the bidding 
date. 


Appalachian also proposes to issue and sell at 
competitive bidding up to 1,600,000 shares of a 
new series of its no par cumulative preferred stock 
(“Preferred Stock’) having an involuntary liquida- 
tion value of $25 per share. The price to be paid to 
Appalachian shall be $25 per share, which shall 
also be the price at which the Preferred Stock shall 
be initially offered to the public. The amount per 
share to be paid by Appalachian as compensation 


SEC DOCKET/549 





to the purchasers and the dividend rate (which 
shall be a multiple of $.01) will be determined by 
competitive bidding. None of the shares of Pre- 
ferred Stock may be redeemed within 5 years after 
issuance if such redemption is for the purpose of 
refunding such stock, directly or indirectly, through 
the incurring of debt or the issuance of stock rank- 
ing equally with or prior to the Preferred Stock 
having an effective interest cost or an effective 
dividend cost less than the effective dividend cost 
of the Preferred Stock. The terms of the Preferred 
Stock will provide for a cumulative sinking fund 
pursuant to which Appalachian shall retire, at $25 
per share, on May 1 of each year commencing with 
the year 1984, 5% of the number of shares of Pre- 
ferred Stock initially issued. The terms would also 
provide Appalachian with the non-cumulative op- 
tion on any sinking fund date, of redeeming at $25 
per share an additional like number of shares, with 
the option to credit against any sinking fund re- 
quirement the shares of Preferred Stock thereto- 
fore purchased or otherwise acquired by Appalac- 
hian. 


It is stated that neither the Bonds nor the Preferred 
Stock will be issued and sold unless Appalachian 
shall have received prior to such sales one or more 
cash capital contributions from AEP aggregating 
$70,000,000. The making of such contributions by 


AEP was authorized by order dated December 29, 
1978 (HCAR No. 20865). The sale of the Bonds 
and the sale of the Preferred Stock are independ- 
ent transactions, the issuance and sale of one not 
being dependent upon the issuance and sale of the 
other. 


The proceeds form the sale of the Bonds and Pre- 
ferred Stock, together with the cash capital contri- 
butions from AEP and any other funds available to 
Appalachian, will be used to repay its unsecured 
short-term indebtedness (which aggregated 
$180,180,000 at March 14, 1979, and is expected 
to total approximately $110,000,000 at the time of 
sale of the Bonds and Preferred Stock) and to 
reimburse Appalachian’s treasury for expenditures 
incurred in connection with its construction pro- 
gram. Appalachian estimates its 1979 construction 
costs will be approximately $315,000,000. 


The Bonds are to be issued pursuant to Appalac- 
hian’s First Mortgage Indenture, dated December 
1, 1940, as amended and supplemented. The sup- 
plemental indenture securing the bonds will, how- 
ever, not include a restriction in the existing inden- 
ture on the use, as bondable additions, of prop- 
erty subject to prior liens if the aggregate amount of 
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prior liens exceed 15% of the total amount of bonds 
authenticated under the first mortgage and it will 
substitute a requirement that annual expenditures 
for repairs, maintenance and replacements, or 
certain adjustments in lieu thereof, will be 2.90% of 
net depreciable property unless a different per- 
centage is authorized or approved by this Commis- 
sion under the Act, for the present indenture re- 
quirement based on 15% of base operating rev- 
enues, as defined, or 2.25% of plant whichever is 
greater. 


These changes will not be operative as long as 
bonds issued under the prior provisions are out- 
standing, unless the indenture is amended with re- 
spect to them in the manner prescribed therein. 
Appalachian may seek such amendments at some 
time in the future and would require separate au- 
thorization under the Act for that purpose. The ef- 
fect of including the revised terms in the new sup- 
plemental indenture is to make it unnecessary to 
secure the consent of holders of he Bonds to such 
an amendment. 


It is stated that the substantial increases experi- 
enced in recent years in the costs of fossil fuel 
used in Appalachian’s fossil fuel electric generating 
stations, and the resulting effect upon Appalac- 
hian’s operating revenues, have caused the 15% of 
base revenue formula to produce excessive and 
unrealistic provisions for maintence. The Commis- 
sion’s statement of policy on First Mortgage Bonds 
did not endorse the use of a percentage of rev- 
enues test, and relies on a formula based on de- 
preciable property. Appalcahian’s modification is 
consistent with that requirement. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
at $323,590, including printing expenses of 
$129,000, state taxes and fees of $50,100, ac- 
counting fees of $11,000 and legal fees of $60,000. 
The fees and expenses of counsel to the under- 
writers, to be paid by the successful bidders are 
estimated at $28,000. The State Corporation 
Commission of Virginia and the Public Service 
Commission of Tennessee have authorized the 
proposed transactions. No other state commission 
and no federal commission, other than this Com- 
mission, has jurisdiction thereover. 


Due notice of the filing of said application-dec- 
laration has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 
21006), and no hearing has been requested of or 





ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder 
are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and con- 
sumers that said application-declaration, as 
amended, be granted and permitted to become ef- 
fective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21041/May 9, 1979 


In the Matter of 


WEST TEXAS UTILITIES COMPANY 
Abiline, Texas 


(70-6261) 


MEMORANDUM OPINION AND ORDER AU- 
THORIZING A SPECIAL DIVIDEND AND FUTURE 
DIVIDENDS 


West Texas Utilities Company (‘““WTU”), an electric 
utility subsidiary company of Central and South 
West Corporation (“CSW”), a registered holding 
company, has applied for authorization to pay a 
$15 million special dividend out of its retained 
earnings, a loan by CSW to WTU in that amount, 
and for WTU to pay subsequent dividends from 
time to time from current income. Our general 
jurisdiction over this subject arises under Sections 


6(a) (2) and 7(e), 12(b) and 12(c) of the Public Util- 
ity Holding Company Act of 1935 (‘Act’)! 


The primary purpose of the application is to relieve 
WTU of certain restrictions imposed on its ability to 
pay dividends by supplements to its first mortgage 
bond indenture (August 1, 1943), executed on 
January 1, 1958, February 1, 1961, January 1, 
1969 and July 1, 1973 (‘‘Supplemental Inde- 
ntures”). In a separate application (File No. 70- 
6163) involving intrasystem financing, our order of 
March 29, 1979 (HCAR No. 20978), reserved juris- 
diction over the loan by CSW of $15 million to WTU 
for the pending transaction in this proceeding. 


The Supplemental Indentures in each case prohibit 
the payment of dividends on common stock (with 
stated exceptions) in excess of the sum of (a) 
earned surplus determined as provided in the Sup- 
plemental Indentures earned after a specified date 
(in each case immediately prior to the date of that 
Supplemental Indenture); (b) a stated dollar 
amount of earned surplus at such specified date 
(equivalent to estimated dividends on common and 
preferred stocks for the 12 months beginning with 
the date of such Supplemental Indenture); and (c) 
such additional amount as may be authorized by 
this Commission under the Act pursuant to applica- 
tion by WTU. 


A clause in each supplemental indenture requires a 
deduction of not less than 15% from gross rev- 
enues ‘‘for maintenance and repairs and as 
charges or provisions for depreciation, retirements, 
renewals and replacement....’’ The actual 
maintenance expenditures appear as current ex- 
penses in the utility's financial statements and re- 
duce its net income and retained earnings from 
which dividends are paid. The excess of the 15% 
over actual maintenance expenses in each year is, 





1Section 6 (a) (2) makes it unlawful, except in ac- 
cordance with Section 7, for a member of a regis- 
tered system to exercise any privilege to alter the 
rights of the holders of an outstanding security. 
Section 7 (e) permits such alteration unless the 
Commission finds it to be detrimental to the public 
interest or the interests of investors or consumers. 
Section 12 (b) regulates intercompany loans. Sec- 
tion 12 (c) authorizes the Commission to regulate 
dividends to protect the financial integrity and 
safeguard the working capital of system com- 
panies. 
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in effect, a mandatory depreciation equivalent for 
purposes of the indenture.2 


The 15% revenue clause originated in a period 
when depreciation accounting was not used in 
much of the industry and was widely used as an 
approximation of actual maintenance and straight- 
line depreciation. In the course of administering the 
Act we, in cooperation with the Federal Power 
Commission and state authorities, required the 
adoption of depreciation accounting.? Accordingly, 
our Statement of Policy Regarding First Mortgage 
Bonds (HCAR No. 13105, February 16, 1956) pre- 
scribes in Section (f) a depreciation-based Re- 
newal and Replacement Fund. 


The approximate equivalence of the actual mainte- 
nance and depreciation expenses to 15% of gross 
revenues was disrupted throughout the industry in 
the early 1970's by a sharp escalation of fuel costs. 
Recovery of the high fuel costs drastically inflated 
gross revenues and the 15% computation based 
thereon, producing large excess deductions for in- 
denture purposes and corresponding restrictions 
on retained earnings available for dividends. The 
distortion has continued with cumulative effect. In 
the past few years, we have authorized changes in 
articles of incorporation and indentures to substi- 
tute the kind of restrictions specified in our State- 
ment of Policy for the traditional 15% revenue cal- 
culations.’ It is in this context that we turn to the 
specific relief sought by WTU. 


As shown in the attached Appendix, almost $30 
million of WTU’s earnings since 1972 have been 
sterilized under the Supplemental Indentures. In 
the calendar year 1972, actual WTU maintenance 
and depreciation expense were 15.2% of gross 





2A second clause requires that the indenture de- 
preciation equivalent be not less than the required 
percentage of depreciable property, even if more 
than 15% of revenue would be required. 


3TENTH ANNUAL REPORT OF THE SECURITIES 
AND EXCHANGE COMMISSION, H.R. Doc. No. 
158, 79th Cong., 1st Sess., (1944) (pp. 100-102). 


4Central Power & Light Company, HCAR No. 
20171 (September 14, 1977); Public Service Com- 
pany of Oklahoma, HCAR No. 20104 (July 8, 
1977); West Texas Utilities Company, HCAR No. 
20038 (May 20, 1977); Southwestern Electric 
Power Company, HCAR No. 19997 (April 25, 
1977). 
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revenues. This had been true, with minor and 
offsetting fluctuations, throughout its prior history. 
But in the calendar year 1978, the actual mainte- 
nance and depreciation expenses of WTU were 
only 10.1% of gross revenues. 


The difference does not reflect a decline in the 
level of maintenance or in depreciation rates. It is 
the direct result of WTU’s fuel costs, which rose 
from about 15.3% of operating revenues to about 
52.7% in this period, so the relative proportion of all 
other expenses shrank.® In 1972, WTU’s actual 
maintenance and depreciation aggregated $7.4 
million; in 1978 $13.5 million. The 15% revenue re- 
quirement equaled $7.3 million in 1972 but $20.1 
million in 1978. 


The cumulative effect of the indenture restrictions 
are shown in WTU’s comparative balance sheets 
(Appendix). WTU’s capitalization at December 31 
in percentage terms was: 


1972 
47.8 
4.4 
47.8 
100.0 


Long-term debt 

Preferred 

Common equity 
Total 


The undue growth in common equity and the rela- 
tive decline in funded debt in total capitalization 
affects consumers and investors. For some years 
now, the cost of equity has generally exceeded 
interest cost on long-term debt. Tariffs include the 
higher rate of return on equity. Investors are also 
affected to the extent that ratemaking authorities 
decline to allow an overall rate of return that re- 
flects an abnormally high common equity ratio.® 


The proposed $15 million special dividend, paid by 
a contemporaneous loan by CSW to WTU, and 





SAIl references herein to operating revenues and 
related computations refer to reported operating 
revenues minus a purchased power adjustment 
provided for by other provisions of the indenture. 


8/n re Michigan Bell Telephone Company, 5 PUR 
3d 301 (1954); Chesapeake and Potomac Tele- 
phone Company v. Maryland Public Service 
Commission 201 Md. 70, 93 A. 2d 249 (1952); New 
England Telephone and Telegraph Company v. 
Massachusetts Department of Public Utilities, 327 
Mass. 81, 97 N.E. 2d 509 (1951); J. Rose, The Bell 
Telephone System Cases, 37 VA. L. REV. 699 
(1951). 





WTU’s first bond issue since 1973, are designed to 
correct the imbalance which has developed and to 
place the funded debt ratio in the normal 50%-55% 
range. The pro forma capitalization of WTU as of 
December 31, 1978, would be: 


Percentage’ 
52.8 


3.5 
43.7 
100.0 


Long-term debt 

Preferred stock 

Common equity 
Total 


We find the special dividend an appropriate and 
necessary means of adjusting the capital structure 
of WTU. It is not detrimental to the public interest or 
the interest of investors or consumers, including 
the holders of WTU’s outstanding bonds. 


To prevent a recurrence of the present situation 
WTU requests, as the Supplemental Indentures 
permit, Commission authority to pay common divi- 
dends in the future from retained earnings earned 
_after December 31, 1978, but not in excess of 
amounts earned during the 12 calendar months 
immediately preceding the payment of such divi- 
dends, the amount of retained earnings to be com- 
puted after deduction of its actual maintenance ex- 
penses and a depreciation allowance at the rate of 
2.9% per annum on its depreciable property. These 
restrictions would replace the 15% of revenue 
computation. We previously authorized a corre- 
sponding amendment to WTU'’s articles of incorpo- 
ration,® and, for the reasons stated above, find it 
equally appropriate in this case. 


The modifications by our order derive their legal 
effect from the excepting authority conferred upon 
us by the Supplemental Indentures themselves, 
and its prospective operation will continue, unless 
modified, while any of the bonds issued under 
those Supplemental Indentures are outstanding. 
The latest maturity thereunder is July 1, 2003. 


We have not prohibited inclusion in indentures of 
an excepting authority by order of the Commission. 
Complex contractual commitments made, as in this 
case, for a 30-year term, may produce unexpected 
and prejudicial results. Although we are most re- 





7 Adjusted for $15 million special dividend and $25 
million bond sale (HCAR No. 21036). 


®West Texas Utilities Company, HCAR No. 20038 
(May 20, 1977). 


luctant to exercise the authority so granted, we do 
so when the consequences are clearly unantici- 
pated and are seriously detrimental in the context 
of the Act, when alternative remedies are not rea- 
sonably available, and when the relief sought fully 
protects the interests of all affected thereby. 


This order will not affect restrictions imposed by 
two earlier Supplemental Indentures which do not 
contain the authorization for exceptions by order of 
the Commission.? WTU states that the transactions 
authorized will not violate the requirements of 
those indentures. The latest maturity of bonds is- 
sued thereunder is April 1, 1985. The changes pro- 
posed herein will be incorporated in future Supple- 
mental Indentures, including that for the pending 
bond issue, (File No. 70-6286). 


Due notice of the application to pay the $15 million 
special dividend and subsequent dividends from 
current earnings has been duly given (HCAR No. 
20947). No commission, other than this Commis- 
sion, has jurisdiction over these transactions. A 
separate order (File No. 70-6163) authorizing the 
$15 million loan by CSW to WTU is to issue concur- 
rently. Accordingly, 


IT IS ORDERED, that WTU’s application be, and it 
hereby is, granted effective forthwith, subject to 
terms and conditions prescribed by Rule 24. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Rel No. 21042/May 9, 1979 


In the Matter of 
CENTRAL AND SOUTH WEST CORPORATION 


CENTRAL AND SOUTH WEST SERVICES, INC. 
Dallas, Texas 





®Nor does the order herein affect the obligation of 
WTU under the Supplemental Indentures to replace 
the depreciation equivalent defined by the 15% 
clause with new property additions or cash. 
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CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 
Shreveport, Louisiana 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 


(70-6163) 


SUPPLEMENTAL ORDER AUTHORIZING LOAN 
BY PARENT TO OPERATING SUBSIDIARY 


Central and South West Corporation (“CSW”), a 
registered holding company, and five of its sub- 
sidiaries, Central Power and Light Company, 
Southwestern Electric Power Company, West 
Texas Utilities Company (“WTU”), Public Service 
Company of Oklahoma and Central and South 
West Services, Inc., have filed with this Commis- 
sion a post-effective amendment to their 
application-declaration previously filed and 
amended in this matter pursuant to Sections 6, 7, 
9(a), 10, 12(b) and 12(f) of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) and Rules 43, 45 and 
50 promulgated thereunder concerning the follow- 
ing matter. 


By order dated March 29, 1979 (HCAR No. 20978), 
applicants-declarants were authorized to make 
certain revisions to the CSW money pool arrange- 
ments for short-term borrowings through December 
31, 1979. Jurisdiction was reserved in said order 
with respect to a proposed intrasystem loan of $15 
million from CSW to WTU, which loan was related 
to a special dividend of the same amount from 
WTU to CSW, which dividend was the subject of a 
separate application (File No. 70-6261) then 
pending before the Commission. 


By separate order of this date in File No. 70-6261 
the Commission has authorized the proposed spe- 
cial dividend. 


There are no additional fees or expenses to be in- 
curred in connection with the proposed intrasystem 
loan. No state commission and no federal commis- 
sion, other than this Commission, has jurisdiction 
over said loan. 
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Due notice of the filing of said post-effective 
amendment to the application-declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20939), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the rec- 
ord, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the 
interest of investors and consumers that said 
application-declaration, as amended, be granted 
and permitted to become effective: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, sub- 
ject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


IT IS FURTHER ORDERED that the jurisdiction 
heretofore reserved with respect to the in- 
trasysytem loan be, and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21043/May 9, 1979 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-6308) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF COMMON STOCK BY SUBSIDIARY TO 
HOLDING COMPANY AND PROPOSED IS- 
SUANCE AND SALE OF PREFERRED STOCK BY 
SUBSIDIARY AT COMPETITIVE BIDDING 





NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (“Middle South”), a registered holding 
company, and its electric utility subsidiary com- 
pany, Arkansas Power & Light Company (‘“Arkan- 
sas’’), have filed an application-declaration with 
this Commission pursuant to Sections 6(b), 9(a), 10 
and 12(f) of the Public Utility Holding Company Act 
of 1935 (“Act”) and Rules 23, 24 and 50 promul- 
gated thereunder regarding the following proposed 
transactions. All interested persons are referred to 
the application-declaration, which is summarized 
below, for a complete statement of the proposed 
transactions. 


Arkansas proposes to issue and sell to Middle 
South, and Middle South proposes to acquire from 
Arkansas, from time to time until June 13, 1980, at 
the price of $12.50 per share, or $30,000,000 in the 
aggregate, up to $2,400,000 of presently au- 
thorized but unissued shares of the common stock 
of Arkansas, $12.50 par value (““Common Stock”). 
Arkansas presently has outstanding 31,836,773 
shares of common stock, $12.50 par value, having 
an aggregate par value on its books of 
$397 ,959,662.50, all of which shares are owned by 
Middle South. As a source of funds to finance the 
acquisition of the Common Stock of Arkansas, 
Middle South will utilize borrowings under a credit 
agreement with various banks, approval for which 
agreement is currently being sought from this 
Commission (HCAR No. 21030, May 2, 1979). 


Arkansas also proposes to issue and sell up to 
1,600,000 shares of a new series of its preferred 
stock, cumulative, par value $25 per share (‘‘Pre- 
ferred Stock”), subject to the competitive bidding 
requirements of Rule 50 under the Act. The Pre- 
ferred Stock will be created by appropriate corpo- 
rate action and, except as to designation, dividend 
rate, the date from which dividends commence to 
accumulate, redemption premiums, the terms and 
conditions of redemption, and matters pertaining to 
par value and certain voting rights, will have the 
same characteristics as, and rank pari passu with, 
the presently outstanding preferred stock of Arkan- 
sas. The dividend rate of the Preferred Stock, 
which will be a multiple of 4/25ths of 1%, and the 
price to be paid to Arkansas for the Preferred 
Stock, which will be not less than $25 nor more 
than $25.70 per share, plus accumulated divi- 
dends, if any, will be determined by competitive 
bidding. The terms of the Preferred Stock will in- 
clude a prohibition, until June 1, 1984, against re- 
funding the Preferred Stock, directly or indirectly, 
with the proceeds of funds derived from the is- 
suance of debt securities at a lower effective inter- 


est cost or from the issuance of other stock, which 
ranks prior to or on a parity with the Preferred 
Stock as to dividends or assets, at a lower effective 
dividend cost. 


Arkansas proposes to use the net proceeds derived 
from the issuance and sale of the Common Stock 
and the Preferred Stock for the payment of short- 
term indebtedness incurred or estimated to be in- 
curred and for financing Arkansas’ construction 
program, estimated to cost approximately 
$265,400,000 during 1979. 


The fees, commissions and expenses paid or to be 
incurred in connection with the proposed transac- 
tions are estimated to total $175,000, including 
printing costs of $45,000, counsel fees of $52,500, 
accountants’ fees of $17,000, rating fees of 
$15,300, fees of Middle South Services, Inc., of 
$8,500 and miscellaneous expenses of $23,476. It 
is stated that the Arkansas Public Service Com- 
mission and the Tennessee Public Service Com- 
mission have jurisdiction over the issuance and 
sale of the Common Stock by Arkansas and that no 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 8, 1979, request in 
writing that a hearing be held on such matter, stat- 
ing the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration which he desires to con- 
trovert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, Se- 
curities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicants- 
declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attor- 
ney at law, by certificate) should be filed with the 
request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any 
postponements thereof. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21044/May 9, 1979 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


CNG COAL COMPANY 

CNG DEVELOPMENT COMPANY LTD. 
CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 
CONSOLIDATED GAS SUPPLY CORPORATION 
CONSOLIDATED NATURAL GAS SERVICE 
COMPANY, INC. 

CONSOLIDATED SYSTEM LNG COMPANY 
THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 
THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 


(70-6300) 


NOTICE OF PROPOSED INTRASYSTEM FI- 
NANCING, ISSUANCE AND SALE OF SHORT- 
TERM NOTES TO BANKS AND COMMERCIAL 
PAPER BY HOLDING COMPANY, AND EXCEP- 
TION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Consolidated 
Natural Gas Company (“Consolidated”), a regis- 
tered holding company, and certain of its subsidiary 
companies, CNG Coal Company (‘‘Coal Com- 
pany”), CNG Development Company Ltd., CNG 
Producing Company (‘‘Producing Company”), CNG 
Research Company (‘Research Company’), Con- 
solidated Gas Supply Corporation (“Gas Supply’), 
Consolidated Natural Gas Service Company, Inc., 
Consolidated System LNG Company (“LNG Com- 
pany’), The East Ohio Gas Company (‘‘East 
Ohio’), The Peoples Natural Gas Company 
(“Peoples”), The River Gas Company (‘River’) 
and West Ohio Gas Company (‘‘West Ohio”) have 
filed an application-declaration with this Commis- 
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sion pursuant to the Public Utility Holding Company 
Act of 1935 (‘Act’), designating Sections 6(a), 
6(b), 7, 9(a), 10, 12(b), and 12(f) of the Act and 
Rules 43, 45, and 50(a)(5) promulgated thereunder 
as applicable to the proposed transactions. All in- 
terested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


Consolidated proposes, from time to time up to 
May 31, 1980, to make long-term loans aggregat- 
ing up to $110,000,000 to five subsidiary com- 
panies in the amounts set forth in the table below, 
for the purpose of partially financing their 1979 
capital expenditures. Capital expenditures for all of 
Consolidated’s subsidiaries are estimated at 
$185,025,000 in 1979. Prior to completion of Con- 
solidated’s long-term financing in 1979, such loans 
to said subsidiary companies will be in the form of 
interim open account advances, payable on or be- 
fore May 31, 1980, with interest at the prime com- 
mercial rate in effect from time to time at The 
Chase Manhattan Bank, N.A. (“Chase Manhat- 
tan’), with a retroactive adjustment of the interest 
rate on the advances to conform with the effective 
cost of money to Consolidated from its long-term 
financing. Following the long-term financing by 
Consolidated, the interim open account advances 
to subsidiary companies, subject to an amendment 
being filed, will be converted into long-term financ- 
ing of such subsidiary companies. Thereafter, 
loans to subsidiary companies for capital expendi- 
tures will be evidenced by such long-term financ- 
ing. 


Consolidated proposes to issue and sell up to 
$100,000,000 of short-term notes to a group of 
banks during 1979. Such notes will bear interest at 
the prime commercial rate in effect from time to 
time at Chase Manhattan. Prepayments may be 
made in whole or in part, from time to time, upon 
five days’ notice without penalty or premium. There 
will be no closing or related charges or commitment 
fee, and the notes will mature not more than twelve 
months from the date of the first borrowing. No 
compensating balance requirements will be im- 
posed. The average of deposits regularly main- 
tained by the Consolidated companies in the par- 
ticipating banks for normal operating purposes 
amounted to approximately $25,400,000 for 1978. 
It is stated that based on a requirement of 10% of 
the proposed credit line and 10% of average bor- 
rowings thereunder, the average compensating 
balances would have amounted to approximately 
$15,800,000 for the year 1978. 





Consolidated proposes to use the proceeds from 
said bank borrowings to make open account ad- 
vances to its subsidiary companies aggregating up 
to $100,000,000 for gas storage inventories, pay- 
able as gas is withdrawn and sold during the 
1979-80 heating season. The advances to sub- 
sidiary companies will bear interest at the same 
rate as the related bank borrowings by Consoli- 
dated and will be made in amounts as set forth in 
the table below. Also shown in the following table 
are $75,000,000 of open account advances which 
Consolidated proposes to make from time to time 


Interim 
Advances and 
Long-term Notes 


Subsidiary 
Company 


Increase in Gas 
Storage Inventories 


up to May 31, 1980, to subsidiary companies for 
working capital requirements from part of the pro- 
ceeds of Consolidated’s proposed issuance and 
sale (described hereinafter) of up to $50,000,000 of 
commercial paper and/or notes to a bank. It is 
stated that these advances should not exceed 
$50,000,000 at any one time. The advances will be 
repaid not more than one year from the date of the 
first advance to each subsidiary with interest at 
substantially the same effective rate as incurred by 
Consolidated on the related commercial paper sale 
and/or bank borrowings. 


Advances 
for Seasonal 
Advances for Working. 
Capital Requirements 





Producing Company 
Gas Supply 

LNG Company 

East Ohio 
Peoples 

River 

West Ohio 

Coal Company 
Research Company 
Service Company 


$27,500,000 
55,000,000 


20,000,000 
7,000,000 
500 ,000 





$ 


70,000,000 


23,000,000 
10,000,000 
20,000,000 
8,000,000 
500,000 
1,000,000 


15,000,000 
15,000,000 





$110,000 ,000 





$100,000,000 


$75,000,000 











Consolidated further proposes to acquire, and the 
subsidiary companies set forth below propose to 
issue and sell to Consolidated from time to time up 


Number 


to May 31, 1980, capital stock up to the following 
amounts at the par value thereof: 


of Shares Aggregate Par Value 





Coal Company 
Producing Company 
Research Company 
Gas Supply 

River 


40,000 
50,000 
25,000 
100,000 
9,000 
Total 


The proceeds derived from the proposed sale of 
stock will be used to finance, in part, the sub- 
sidiaries’ capital expenditures. The purchase of 
said capital stock by Consolidated will be made 
principally with funds from internal cash generation, 
and from the sale of common stock pursuant to its 
stockholder and employee stock plans. 





$ 4,000,000 
5,000,000 
2,500,000 

10,000,000 
___ 900,000 
$22,400,000 


($100 par) 
($100 par) 
($100 par) 
($100 par) 
($100 par) 


As indicated above, Consolidated proposes to 
issue and sell commercial paper, in the form of 
short-term promissory notes payable to bearer, in 
the aggregate face amount not to exceed 
$50,000,000 outstanding at any one time to a 
dealer in commercial paper from time to time up to 
May 31, 1980. The commercial paper will have vary- 
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ing maturities of not more than 270 days after the 
date of issue and will be issued and sold in varying 
denominations of not less than $50,000 and not 
more than $5,000,000 directly to the dealer at a 
discount which will not be in excess of the discount 
rate per annum prevailing at the date of issuance 
for commercial paper of comparable quality and 
like maturities. Consolidated proposes to sell com- 
mercial paper only so long as the effective interest 
cost for such commercial paper does not exceed 
the equivalent cost of borrowing from a commercial 
bank on the date of sale. 


No commission or fee will be payable by Consoli- 
dated in connection with the issue and sale com- 
mercial paper notes. The dealer, as principal, will 
reoffer such notes at a discount not to exceed 
one-eighth of one percent per annum less than the 
prevailing discount rate to Consolidated. Such 
notes will be reoffered to not more than 200 iden- 
tified and designated customers on a list (nonpub- 
lic) prepared in advance by the dealer and fur- 
nished to the Commission. It is anticipated that the 
commercial paper will be held by customers to 
maturity; however, if any commercial paper is re- 
purchased by the dealer pursuant to a repurchase 
agreement, such paper will be reoffered only to 
others in the group of 200 customers. The issuance 
and sale of commercial paper is to provide 
$50,000,000 for working capital advances to sub- 
sidiary companies. 


Consolidated proposes to the extent that it be- 
comes impracticable to issue such commercial 
paper, to borrow, repay, and reborrow from Chase 
Manhattan, from time to time up to May 31, 1980, 
an aggregate principal amount not to exceed 
$50,000,000 outstanding at any one time, at the 
prime commercial rate of interest in effect on the 
date of each borrowing, upon the promissory note 
or notes of Consolidated having a maturity date not 
more than 90 days from the date of each borrow- 
ing, and with the right of prepayment, in whole or in 
part at any time or from time to time, without prior 
notice and without premium. The amount of com- 
mercial paper notes and said notes, if any, payable 
to Chase Manhattan will not collectively exceed 
$50,000,000 outstanding at any one time. There 
will be no closing or related charges and no com- 
mitment fee with respect to such bank loans, nor 
will there be any compensating-balance require- 
ments. 


Consolidated requests that, for the period com- 
mencing upon the date of the granting of this 
application-declaration and ending May 31, 1980, 
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an exemption be allowed from the provisions of 
Section 6(a) of the Act pursuant to the first sen- 
tence of Section 6(b), relating to the issuance and 
sale of short-term notes, by increasing the 5% lim- 
itation on such notes to a maximum of 6% in order 
to permit Consolidated to have outstanding at any 
one time up to $50,000,000 principal amount of 
short-term notes during such period as proposed 
herein. 


Consolidated requests exception from the competi- 
tive bidding requirements of Rule 50 with respect to 
the sale of commercial paper on the grounds that 
such commercial paper will have maturities of nine 
months or less, that current rates for commercial 
paper for prime borrowers, such as Consolidated, 
are published daily in financial publications, and 
that it is not practical to invite competitive bids for 
commercial paper. Consolidated also proposes that 
the Rule 24 certificates of notification regarding the 
proposed transactions be filed on a quarterly basis. 


It is stated that CNG Development Company Ltd. 
and Consolidated Natural Gas Service Company, 
Inc., have no new financing requirements for 1979 
at the time of filing and that if such requirements 
should arise, an amendment to that effect will be 
filed as part of this proceeding. 


The application-declaration states that the Public 
Service Commission of West Virginia has jurisdic- 
tion over the proposed long-term and short-term 
borrowings and stock issuances of Gas Supply, 
that the Public Utilities Commission of Ohio has 
jurisdiction over the long-term borrowings of River 
and East Ohio and the stock issuance proposed by 
River, and that the Pennsylvania Public Utility 
Commission has jurisdiction over the long-term 
borrowings of Peoples. It is further stated that no 
other state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. The fees and expenses to be incurred 
in connection with the proposed transactions are 
estimated not to exceed $12,500, including 
$10,000 for the system service company charges, 
at cost. All of such fees and expenses are to be 
paid by Consolidated. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 6, 1979, request in 
writing that a hearing be held in respect of such 
matter, stating the nature of his interest, the rea- 
sons for such request, and the issues of fact or law 
raised by said application-declaration which he de- 
sires to controvert; or he may request that he be 





notified should the Commission order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered wili receive 
any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21045/May 9, 1979 


In the Matter of 


PIEDMONT-FORREST CORPORATION 
Atlanta, Georgia 


(70-6284) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF NOTES IN CONNECTION WITH ACQUISITION 
OF LAND 


Piedmont-Forrest Corporation (‘‘Property Com- 
pany’’), a wholly-owned subsidiary of Georgia 
Power Company (‘‘Georgia’’), which, itself, is a 
wholly-owned electric utility subsidiary of The 
Southern Company, a registered holding company, 
has filed a declaration, and an amendment thereto, 
with this Commission pursuant to Sections 6(a) and 
7 of the Public Utility Holding Company Act of 1935 


(“Act”) and Rule 50(a) (5) promulgated thereunder 
regarding the following proposed transaction. 


Property Company is engaged in the acquisition, 
ownership, maintenance, and disposition of prop- 
erty in connection with and incidental to the utility 
operations of Georgia. The proposed transactions 
relate to the acquisition of land for a new office 
building complex for Georgia in the Bedford-Pine 
Urban Redevelopment Area (“Area”) in downtown 
Atlanta, Georgia (See File No. 70-6135). Property 
Company proposes to issue three promissory notes 
in an aggregate principal amount of $4,452,426 
(“Notes”) and to enter into a Security and Trust 
Agreement (‘Security Agreement”) among itself, 
Park Central Communities, Inc. (“Park Central’), 
and Trust Company Bank, as trustee (“Trustee”), 
pursuant to which Property Company will purchase 
and deposit with the Trustee certificates of deposit 
in the principal amount of $2,800,000 to secure 
payment of the Notes. 


On May 5, 1978, Park Central entered into an 
Agreement for disposition of Land (‘Agreement’) 
with The Housing Authority of the City of Atlanta 
(“Agency”) pursuant to which Park Central became 
the “Redeveloper” of the Area and acquired the 
sole rights to purchase from the Agency certain 
parcels within the Area, included among which 
were four parcels which Property Company desired 
to purchase (‘Office Building Parcels’) part of 
which will be the site for Georgia’s new office 
building and part of which will be reserved for fu- 
ture development. To acquire the rights from Park 
Central to purchase the Office Building Parcels, 
Property Company, on May 5, 1978, entered into a 
certain agreement (“Assignment”) among Property 
Company, the Agency, and Park Central, whereby 
Park Central assigned and sold all of its rights to 
acquire the Office Building Parcels to Property 
Company for a purchase price of $4,852,426 
(“Purchase Price’). 


Under the Agreement, it is contemplated that Park 
Central will use the proceeds from any such sale 
and assignment of these rights to finance its obli- 
gations as Redeveloper of the Area. Park Central 
insisted as a condition of the Assignment that pay- 
ment of most of the Purchase Price by Property 
Company be deferred in order to maximize the 
amount of after-tax proceeds available to Park 
Central to finance such obligations. Therefore, 
Property Company paid Park Central $400,000 at 
the time the Assignment was executed, and the 
Assignment calls for the balance to be paid by the 
issuance of the proposed Notes. 
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Property Company intends to pay said balance 
($4,452,426) of the Purchase Price under the As- 
signment by issuing the proposed Notes, with each 


Aggregate Amount 





$ 743,532 


1,724,836 


1,984,058 





$ 4,452,426 








The principal amount of each installment was com- 
puted with an implicit interest rate of 6% per annum 
from the date the Assignment was executed. Prior 
to the maturity date of each installment, no addi- 
tional interest will accrue or be payable with re- 
spect to such installment. If an installment is not 
paid at maturity, interest will accrue thereafter at 
the rate of 7% per annum on the unpaid balance of 
such installment. The Notes will be non-negotiable 
and will be made payable, pursuant to the Assign- 
ment, to the escrow agent under an escrow ar- 
rangement among Park Central, the Agency, and 
Trust Company Bank, as escrow agent. 


Under the Security Agreement, Property Company 
will deposit with the Trustee certificates of deposit 
in aggregate amount of $2,800,000 (‘‘Collateral’’) to 
be held by the Trustee as security for payment of 
the Notes, and Property Company will grant to Park 
Central a security interest in the Collateral as secu- 
rity for payment of the Notes. The certificates com- 
prising the Collateral will be issued by selected 
large banks whose paper of this character has a 
ready and established market. Upon payment by 
Property Company of the installment which ma- 
tures on May 5, 1982, and upon payment of each 
subsequent installment, Property Company will 
have the right to reduce the aggregate amount of 
the Collateral by the amount of each such install- 
ment. So long as Property Company is not in de- 
fault under the Notes or Security Agreement, any 
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Note to be in the amount and with installment 
amounts and maturity dates as follows: 


Amount of 
each Installment 


Maturity Date 
of Installment 





$ 500,000 
243,532 


1979 
May 1980 
900,000 
400,000 
424,836 


1981 
1982 
1983 


800,000 
849,673 
334,386 


1984 
1985 
1986 


income or interest earned in respect of the Collat- 
eral will be paid to Property Company. Property 
Company will purchase the Collateral and make 
payments under the Notes from advances to be 
made from Georgia to Property Company (See File 
No. 70-6135). 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20995), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the rec- 
ord, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and 
that is appropriate in the public interest and in the 
interest of investors and consumers that said dec- 
laration, as amended, be permitted to become ef- 
fective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, per- 
mitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 prom- 
ulgated under the Act. 





For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10682/May 4, 1979 


In the Matter of 


TEMPORARY INVESTMENT FUND, INC. 
Suite 204, Webster Building 

Concord Plaza 

3411 Silverside Road 

Wilmington, Delaware 19810 


(812-4417) 


NOTICE OF FILING OF APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR 
ORDER GRANTING EXEMPTION FROM SEC- 
TION 18(g) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Temporary In- 
vestment Fund, Inc. (‘Applicant’), registered under 
the Investment Company Act of 1940 (‘Act’) as an 
open-end, diversified, management investment 
company, filed an application on January 8, 1979 
and an amendment thereto on May 2, 1979, pur- 
suant to Section 6(c) of the Act, for an order 
exempting Applicant's proposed dividend policy 
from the provisions of Section 18(g) of the Act, to 
the extent such proposed policy might be deemed 
to result in the creation of a “senior security,” the 
issuance of which would be prohibited by Section 
18(f)(1) of the Act. All interested persons are re- 
ferred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant states that it is a “money market” fund 
designed as a vehicle for the short-term investment 
of funds held by banks and other institutions in a 
fiduciary, advisory, agency, custodial or similar 
capacity. According to the applications, Applicant's 
investment objective is to seek current income and 


stability of principal through investment in a 
portfolio of money market instruments, including 
commercial paper, certificates of deposit, and gov- 
ernment securities. Applicant states that as of 
January 2, 1979, it had net assets of $938,252,428, 
and that approximately 55% of its shares were 
owned by banks acting in a fiduciary or custodial 
capacity. 


Applicant states that its net asset value per share 
presently is determined on each business day as of 
12:00 Noon, E.S.T., and as of the close of trading 
on the New York Stock Exchange. Applicant further 
states that:(i) it includes unrealized gains and 
losses on portfolio securities in its net asset value 
per share; (ii) it uses its best efforts to maintain a 
constant net asset value of $1.00 per share; and 
(iii) pursuant to an exemptive order issued by the 
Commission (Investment Company Act Release 
No. 10451, October 26, 1978), it calculates net 
asset value per share to the nearest one cent on a 
share value of $1.00. According to the application, 
dividends presently are declared from net income 
each business day, immediately prior to the deter- 
mination of net asset value as of 12:00 Noon, 
E.S.T., to shareholders of record as of the close of 
trading on the New York Stock Exchange the pre- 
vious business day, and that as a result, shares are 
credited with their first dividends on the day after 
their purchase and with their last dividends on the 
day of their redemption. 


Applicant proposes a new dividend policy whereby 
it would issue two classes of its shares, each with 
differing record dates for the purpose of declara- 
tions of dividends. Prospective shareholders wish- 
ing to be credited with their first dividend on the day 
after the purchase of shares and their last dividend 
on the day of redemption of shares would purchase 
Applicant’s present class of common shares 
(“Class A shares’), and those shareholders wish- 
ing to be credited with their first dividend on the day 
they purchase shares and their last dividend on the 
day prior to redemption would purchase a newly 
authorized class of common shares (“Class B 
shares’). Applicant states that it would continue its 
present policy of declaring one dividend each busi- 
ness day from net income, but that under the pro- 
posed dividend policy dividend net income would 
be determined as as of 4:00 p.m., E.S.T., im- 
mediately prior to the determination of net asset 
value. Applicant further states that, pursuant to a 
standing resolution of its board of directors, divi- 
dends would also be declared on weekends and 
holidays. 
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According to the application, dividends would be 
declared daily in an amount equal to net income, 
and in per share amounts determined by dividing 
net income by the sum of: (i) the number of Class A 
shares outstanding at the close of business on the 
preceding day (or at 5:00 p.m. on the preceding 
day, if such day is not a business day), and (ii) the 
number of Class B shares outstanding at the close 
of business on the day the dividend is declared (or 
at 5:00 p.m. of that day, if such day is not a busi- 
ness day), after all redemptions and sales of Class 
B shares are effected. Applicant states that each 
day’s dividends would be payable pro rata to Class 
A shares held of record at the close of business on 
the day prior to the declaration, and to Class B 
shares held of record at the close of business on 
the day of declaration. Applicant further states that 
it will continue its present policy of computing its 
net asset value per share each day as of 12:00 
Noon, and as of the close of trading on the New 
York Stock Exchange. By declaring dividends 
seven days each week, Applicant asserts that the 
first dividend declared to a purchaser of Class B 
shares on a business day preceded by a weekend 
or holiday would only reflect net income earned on 
the day the shares were purchased. According to 
the application, both classes of shares would have 
identical voting, dividend, liquidation and other 
rights, and shareholders of both classes would re- 


ceive the same number of dividends, depending on 
the number of days they are shareholders. 


The application states that the proposed dividend 
policy is designed to facilitate the sale of Appli- 
cant’s shares to banks which do not utilize Appli- 
cant’s sub-accounting services, some of which 
banks have found the timing of the dividends pur- 
suant to Applicant's present dividend policy to be 
incompatible with the computer programs they 
utilize. Applicant states that such banks utilize 
computer programs designed to account for par- 
ticipations in variable amount master demand 
notes, which, unlike Applicant’s shares, begin to 
earn interest on the day the participation is pur- 
chased and continue to earn interest until the day 
before the participation is sold. According to the 
application, such banks would have to reprogram 
their computers to account for Applicant’s present 
dividends properly. 


Section 18(g) of the Act, in pertinent part, defines 
the term “senior security” to include any bond, de- 
benture, note, or similar obligation or instrument 
constituting a security and evidencing indebted- 
ness, and any stock of a class having priority over 
any other class as to distribution of assets or pay- 
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ment of dividends. Section 18(f)(1) of the Act, gen- 
erally, makes it unlawful for any registered open- 
end investment company to issue any class of 
senior security or to sell any senior security of 
which it is the issuer, except under certain circum- 
stances not here relevant. 


Applicant asserts that its proposed dividend policy 
will not result in the creation of a senior security 
because neither class of its shares would have any 
priority over the other as to distribution of assets or 
payment of dividends: the respective rights of 
shareholders of each class would be identical and 
only the dates of entitlement to the first and last 
dividends would vary through the use of two record 
dates. However, Applicant requests an order, pur- 
suant to Section 6(c) of the Act, to the extent that 
its proposed dividend policy might be deemed to 
result in the creation of a senior security within the 
meaning of Section 18(g) of the Act. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally exempt any person, security or 
transaction, or any class or classes of persons, se- 
curities or transactions, from any of the provisions 
of the Act or of any rule or regulation thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicant submits that the requested exemption is 
appropriate and in the public interest, that the pro- 
posed dividend policy will permit it to satisfy the 
accounting needs of bank trust departments in- 
vesting in master note programs, and that such 
policy will not adversely affect the interests of any 
of its shareholders. Applicant states that: (i) shares 
of either class would be issued only after receipt of 
payment in federal funds or other funds im- 
mediately available to the transfer agent, and (ii) 
the participation of Class B shareholders in divi- 
dends declared on the day their shares are pur- 
chased will not affect the amount per share paid to 
other shareholders because Applicant has made 
arrangements which enable federal funds received 
from the sale of Class B shares to be invested on 
the date of receipt and the earnings thereon to be 
included in net income on that date. In addition, 
Applicant has agreed, as a condition to the re- 
quested order, that it will not reduce the amount of 
any dividend declared to its shareholders in order 
to maintain its net asset value per share at $1.00. 





NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 29, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or ad- 
vice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10683/May 4, 1979 


In the Matter of 


ADVANCE INVESTORS CORPORATION 
125 High Street 
Boston, Massachusetts 02110 


(811-2647) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 8(f) OF THE ACT FOR AN ORDER DEC- 
LARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Advance Inves- 
tors Corporation (“Applicant”), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified management investment 


company, filed an application on February 14, 
1979, and an amendment thereto on May 2, 1979, 
pursuant to Section 8(f) of the Act, for an order de- 
claring that Applicant has ceased to be an invest- 
ment company as defined by the Act. All interested 
persons are referred to the application on file with 
the Commission for a statement of the representa- 
tions contained therein, which are summarized 
below. 


Applicant registered under the Act on July 2, 1976, 
and when its registration statement for the public 
offering of its common stock was declared effective 
on August 30, 1976, Applicant commenced a public 
offering of such stock. 


Applicant states that its Board of Directors ap- 
proved the Articles of Transfer and Agreement and 
Plan of Reorganization (‘Plan’) between Applicant 
and Windsor Fund, Inc. (‘Windsor’), a registered, 
open-end, management investment company, 
whereby substantially all of Applicant's assets were 
to be exchanged for shares of Windsor and Appli- 
cant was to be dissolved. According to the applica- 
tion, Applicant's shareholders approved the plan at 
a special meeting held on December 27, 1978, by 
the majority vote of shareholders required by law. 
The application states that the exchange was made 
on the basis of the net asset values of Windsor and 
Applicant computed as of the close of business on 
the New York Stock Exchange on December 27, 
1978. On December 28, 1978, Applicant asserts, 
the shares of Windsor received in exchange for 
Applicant's assets were distributed to Applicant's 
shareholders. 


Applicant further states that its only assets consist 
of approximately $21,000 of cash retained to pay 
certain unpaid expenses in connection with winding 
up its business affairs. Applicant asserts that it no 
longer has any security holders, is not a party to 
any litigation or administrative proceeding, and 
does not propose to engage in any activity other 
than that necessary for winding up its business af- 
fairs. 


Section 8(f) of the Act provides, in part, that when 
the Commission, upon application, finds that a 
registered investment company has ceased to be 
an investment company, it shall so declare by 
order, and that, upon the effectiveness of such 
order, the registration of such company shall cease 
to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 29, 1979 at 5:30 
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p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or ad- 
vice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








UNITED STATES OF AMERICA 
BEFORE THE 
SECURITIES AND EXCHANGE 
COMMISSION 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10684/May 7, 1979 


In the Matter of 
INVESTORS DIVERSIFIED SERVICES, INC. 
IDS LIFE INSURANCE COMPANY 


IDS LIFE VARIABLE ANNUITY FUND A 
IDS LIFE VARIABLE ANNUITY FUND B 


IDS Tower 
Minneapolis, Minnesota 55402 
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INVESTORS MUTUAL, INC. 

INVESTORS SELECTIVE FUND, INC. 
INVESTORS STOCK FUND, INC. 

INVESTORS VARIABLE PAYMENT FUND, INC. 
IDS BOND FUND, INC. 

IDS CASH MANAGEMENT FUND, INC. 

IDS GROWTH FUND, INC. 

IDS NEW DIMENSIONS FUND, INC. 

IDS PROGRESSIVE FUND, INC. 

IDS TAX-EXEMPT BOND FUND, INC. 


1000 Roanoke Building 
Minneapolis, Minnesota 55402 


ALLEGHANY CORPORATION 
350 Park Avenue 
New York, New York 10022 


ORDER DENYING REQUEST FOR HEARING 
AND GRANTING TEMPORARY EXEMPTION 
FROM THE PROVISIONS OF SECTION 15(a) OF 
THE ACT PURSUANT TO SECTION 6(c) 
THEREOF. 


On February 28, 1979, Investors Diversified Serv- 
ices, Inc. (“IDS”), IDS Life Insurance Company 
(“IDS Life’), IDS Life Variable Annuity Fund A and 
IDS Life Variable Annuity Fund B (collectively, ‘the 
Variable Annuity Funds’), Investors Mutual, Inc., 
Investors Selective Fund, Inc., Investors Stock 
Funds, Inc., Investors Variable Payment Fund, Inc., 
IDS Bond Fund, Inc., IDS Cash Management Fund, 
Inc., IDS Growth Fund, Inc., IDS New Dimensions 
Fund, Inc., IDS Progressive Fund, Inc., IDS Tax- 
Exempt Bond Fund, Inc. (collectively, “the Inves- 
tors Group’) and Alleghany Corporation (‘‘Al- 
leghany”’) (hereinafter collectively referred to as 
“the Applicants”) filed an application pursuant to 
Section 6(c) of the Investment Company Act of 
1940 (‘the Act’) for an order of the Commission 
temporarily exempting the Applicants from the pro- 
visions of Section 15(a) of the Act to permit the 
surviving corporation of a proposed merger of IDS 
into a wholly-owned subsidiary of Alleghany, and 
IDS Life to continue to render investment advisory 
services to the Variable Annuity Funds and the In- 
vestors Group after assignment of their present in- 
vestment advisory contracts on the same basis as 
such services are currently being provided. 


On March 26, 1979, a notice (Investment Company 
Act Release No. 10649) was issued of the filing of 
the application. The notice gave interested persons 
an opportunity, not later than April 23, 1979, to re- 
quest a hearing, and stated that an order disposing 
of the application would be issued as of course 





unless the Commission ordered a hearing. The 
notice also stated that any such submission should 
contain the reasons for the request for a hearing, 
and the issues of fact or law proposed to be con- 
troverted. On April 23, 1979, prior to the expiration 
of the notice period, the Commission received a 
request for a hearing on this application from Ran- 
dolph Phillips, who states that he is a shareholder 
of Investors Mutual, Inc., Investors Selective Fund, 
Inc., Investors Variable Payment Fund, Inc., In- 
vestors Stock Fund, Inc. and Alleghany. That re- 
quest was in the form of a brief telegram containing 
none of the information specified by the notice of 
application for hearing requests, as required by 
Rule 0-5 under the Act. However, on April 27, 
1979, subsequent to the expiration of the notice 
period, Mr. Phillips made a submission setting forth 
various proposed issues of fact and law. Mr. Phil- 
lips asserts that: (1) Alleghany is not subject to the 
provisions of Section 15(a) and therefore the 
Commission has no jurisdiction to grant its applica- 
tion; (2) the boards of directors of the investment 
companies are not independent; (3) the Kirby fam- 
ily, Alleghany, IDS, and the Investors Group con- 
stitute a prohibited ‘‘concentration through 
pyramiding”’; and (4) as a condition to granting the 
requested exemption, the Commission should take 
steps to dissolve the investment companies’ al- 
leged interlocking boards of directors, counsel and 
officers. 


With respect to Mr. Phillips’ first allegation, Section 
6(c) of the Act gives the Commission broad author- 
ity to exempt any person from any provision of the 
Act, including a person controlling a registered in- 
vestment adviser to a registered investment com- 
pany. With respect to Mr. Phillips’ other conten- 
tions, the proposed issues of fact and law appear 
to raise specific questions with respect to sections 
of the Act that are not directly legally germane to 
the narrow issue raised in the application. 
Moreover, he has not provided any relevant facts 
or information to substantiate or support his claims. 
The relief requested by this application is limited in 
scope. If granted, it would not prejudice Mr. Phillips 
or any other shareholder from pursuing in the ap- 
proprate forum other issues they may perceive re- 
lating to the corporations and individuals involved. 
Indeed, the Applicants have undertaken to hold 
meetings of the shareholders of the Investors 
Group and the contractholders of the Variable An- 
nuity Funds prior to August 1, 1979, where it may 
be proper for such shareholders and contract- 
holders to raise certain of the issues contained in 
Mr. Phillips’ allegations, including the suggestion 
that changes should be made in the make-up of the 


boards of directors of the Investors Group or the 
Variable Annuity Funds. 


Accordingly, it does not appear that any of these 
allegations could, or should, serve as a basis for 
delay of the order requested by causing the order- 
ing of a hearing on this matter. We believe it would 
not be appropriate to permit allegations not rel- 
evant to the specific relief requested to set in mo- 
tion the hearing procedures requested by Mr. Phil- 
lips. 


On the basis of the foregoing, a sufficient showing 
has not been made to order a hearing. Therefore, it 
appears that a hearing in this matter is not neces- 
sary in the public interest or for the protection of 
investors. Accordingly, 


IT !S ORDERED, that the request for a hearing be 
denied. 


The matter has been considered, and it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. It 
should be noted, however, that in granting the re- 
quested exemption the Commission expresses no 
opinion as to the desirability or fairness of the un- 
derlying merger transaction. Accordingly, 


IT IS FURTHER ORDERED, pursuant to Section 
6(c) of the Act, that the application for exemption 
from the provisions of Section 15(a) of the Act, to 
the extent requested, be, and hereby is, granted, 
effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 

PAINE WEBBER CASHFUND, INC. 
815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 


(812-4464) 
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NOTICE OF FILING OF APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR 
ORDER OF EXEMPTION FROM RULES 2a-4 
AND 22c-1 UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Paine Webber 
Cashfund, Inc. (‘Applicant’), registered under the 
Investment Company Act of 1940 (‘Act’) as an 
open-end, diversified management investment 
company, filed an application on April 18, 1979, for 
an order of the Commission, pursuant to Section 
6(c) of the Act, exempting Applicant from the provi- 
sions of Rules 2a-4 and 22c-1 under the Act to the 
extent necessary to permit Applicant to compute its 
net asset value per share, for the purpose of ef- 
fecting sales, redemptions and repurchases of its 
shares, to the nearest one cent on a share value of 
one dollar. Applicant represents that in all other re- 
spects, its portfolio securities will be valued in ac- 
cordance with the views of the Commission set 
forth in Investment Company Act Release No. 9786 
(May 31, 1977) (“IC-9786’). All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it is a “money market fund,” 
designed as an investment vehicle for funds held 
by institutional and individual customers of Paine, 
Webber, Jackson & Curtis Incorporated (‘Paine 
Webber’) seeking liquidity for their investment. Ap- 
plicant states that its portfolio is invested primarily 
in short-term marketable obligations issued or 
guaranteed as to principal and interest by the U.S. 
Government (or its agencies or instrumentalities), 
obligations of U.S. banks, commercial paper, and 
short-term corporate obligations. Applicant further 
states that the dollar-weighted average maturity of 
its portfolio has been substantially less than 120 
days at all times since it commenced operations in 
April 1978. Since that time, Applicant states, it has 
valued its portfolio securities with more than 60 
days to maturity by marking to market, using either 
market quotations when available, or a matrix pric- 
ing procedure which reflects market fluctuations in 
calculation. Securities with remaining maturities of 
60 days or less have been valued on an amortized 
cost basis. 


Applicant further states that when it commenced 
operations in April, 1978, its management decided 
that its net income, declared daily as a dividend, 
would include (i) interest accrued and discount 
earned (including both original issue and market 
discount), (ii) all unrealized appreciation and de- 
preciation on Applicant's portfolio securities, less 
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applicable expenses. Applicant states that it was 
decided that unrealized gains and losses on 
portfolio securities would be included in net in- 
come, rather than in net assets, so that Applicant's 
net asset value per share would remain constant. 
Applicant states, however, that including unrealized 
appreciation or depreciation in net income had the 
undesirable effect of causing Applicant’s income to 
fluctuate. Fluctuations in income, nevertheless, 
were viewed as more acceptable than including un- 
realized appreciation and depreciation in net as- 
sets, which posed the risk of breaking constant net 
asset value per share. 


Applicant states that since its inception, Paine 
Webber has advised Applicant that in its view such 
unanticipated fluctuations in the daily dividend are 
inconsistent with most shareholders’ wishes. It is 
asserted that both individual and institutional 
shareholders frequently invest cash reserves which 
occur, for example, between settlements on other 
securities, for relatively short periods, and that 
such investors expect that their daily dividend on 
Applicant’s shares will be the practical equivalent 
of the interest rate (less expenses) actually being 
realized on Applicant’s portfolio. Applicant submits 
that the inclusion of unrealized appreciation or de- 
preciation in its net income for dividend purposes is 
inconsistent with this expectation because it results 
in fluctuations in Applicant's daily dividend. 


Rule 22c-1 under the Act provides, in part, that no 
registered investment company issuing any re- 
deemable security shall sell, redeem, or repur- 
chase any such security except at a price based on 
the current net asset value of such security which 
is next computed after receipt of a tender of such 
security for redemption or of an order to purchase 
or sell such security. Rule 2a-4 under the Act pro- 
vides, as here relevant, that ‘current net asset 
value” of a redeemable security issued by a regis- 
tered investment company used in computing its 
price for the purposes of distribution and redemp- 
tion shall be determined with reference to (1) cur- 
rent market value for portfolio securities with re- 
spect to which market quotations are readily avail- 
able and (2) for other securities and assets, fair 
value as determined in good faith by the board of 
directors of the registered company. In IC-9786 the 
Commission issued an interpretation of Rule 2a-4 
expressing its view that it was inconsistent with 
Rule 2a-4 for certain money market funds to 
“round off” calculations of their net asset value per 
share to the nearest one cent on a share value of 
$1.00, because such a calculation might have the 
effect of masking the impact of changing values of 





portfolio securities and therefore might not “reflect” 
its portfolio valuation as required by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, from 
any provision or provisions of the Act and rules 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the Policy and 
provisions of the Act. 


Applicant requests an exemption to permit it to 
change its dividend policy to include unrealized ap- 
preciation and depreciation in net assets, rather 
than in net income, and to round its net asset value 
per share to the nearest cent on a share value of 
$1.00. Applicant submits that the granting of such 
exemption would be appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. Applicant states that, in de- 
termining to change its dividend policy, its board of 
directors reviewed its investment objective and 
policies, its share-holders’ reasonable expectations 
and desires, and the advantages and possible dis- 
advantages of including unrealized appreciation 
and depreciation in net assets, rather than net in- 
come, and concluded that such change was con- 
sistent with the economic needs and desires of Ap- 
plicant’s shareholders. Applicant states that main- 
taining a constant net asset value per share is still 
important to its continued success as a valuable 
service to Paine Webber customers, but that its 
shareholders also prefer the more stable yield 
which would result from the proposed method of 
computing net income. The proposed method of 
valuation would enable Applicant to meet both of 
these objectives. Applicant has agreed, in order to 
attempt to assure the stability of its price per share, 
that the following conditions may be imposed in the 
order it seeks: 


(1) Applicant’s Board of Directors, in supervising 
Applicant’s operations and delegating special re- 
sponsibilities involving portfolio management to its 
investment adviser, will undertake, as a particular 
responsibility within its overall duty of care owed to 
its shareholders, to assure to the extent reasonably 
practicable, taking into account current market 
conditions affecting Applicant’s investment objec- 
tives, that Applicant’s price per share as computed 
for purposes of distribution, redemption and repur- 


chase, rounded to the nearest one cent, will not 
deviate from $1.00; 


(2) Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective of 
maintaining a stable price per share, and it will not 
(i) purchase a portfolio security with a remaining 
maturity of greater than one year, or (ii) maintain a 
dollar-weighted average portfolio maturity in ex- 
cess of 120 days; and 


(3) Applicant's purchases of portfolio securities, in- 
cluding repurchase agreements, will be limited to: 


(a) U.S. Treasury Bills and other obligations is- 
sued or guaranteed as to interest and principal by 
the U.S. Government, its agencies and instrumen- 
talities. 


(b) Obligations of U.S. banks (including certifi- 
cates of deposit and bankers’ acceptances) having 
total assets at the time of purchase in excess of 
$1.5 billion. 


(c) Commercial paper, including variable amount 
master notes, rated A-1 at the time of purchase by 
Standard & Poor’s or P-1 or better by Moody's, or 
if not rated, which is issued by companies having 
an outstanding debt issue rated AA or better at the 
time of purchase by Standard & Poor’s or Aa or 
better by Moody’s. 


NOTICE IS FURTHER GIVEN THAT any interested 
person may, not later than June 1, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicants at the addresses stated 
above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or ad- 
vice as to whether a hearing is ordered, will receive 
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any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10686/May 9, 1979 


In the Matter of 


NEA MUTUAL FUND, INC. 
7900 Westpark Drive 
McLean, Virginia 22101 


(811-1270) 


NOTICE OF FILING OF APPLICATION PUR- 
SUANT TO SECTION 8(f) OF THE ACT FOR 
ORDER DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that NEA Mutual 
Fund, Inc. (‘Applicant’), a Delaware corporation 
registered under the Investment Company Act of 
1940 (the ‘“Act’’) as an open-end, diversified, man- 
agement investment company, filed an application 
on February 27, 1979, pursuant to Section 8(f) of 
the Act and Rule 8f-1 thereunder, for an order of 
the Commission declaring that Applicant has 
ceased to be an investment company as defined by 
the Act. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant states that on June 12, 1964, it registered 
under the Act, and filed a registration statement 
pursuant to the Securities Act of 1933 (“Securities 
Act’’) with respect to 50,000 shares of its common 
stock. Applicant further states that its Securities 
Act registration statement was declared effective 
by the Commission on November 23, 1964, and 
that it commenced a public offering of its shares on 
December 11, 1964. 


According to the application, on May 23, 1978, and 
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December 29, 1978, Applicant's board of directors 
approved an Agreement and Plan of Reorganiza- 
tion (“Agreement”) between Applicant and Horace 
Mann Fund, Inc. (““HMF’”’), registered under the Act 
as an open-end, diversified, management invest- 
ment company, which provided for: (i) the acquisi- 
tion by HMF of substantially all of the assets of Ap- 
plicant in exchange solely for shares of common 
stock of HMF; (ii) the pro rata distribution of such 
shares of HMF stock to shareholders of Applicant 
according to their respective interests; and (iii) the 
subsequent dissolution and deregistration of Appli- 
cant. In connection with this Agreement, Applicant 
states that it, HMF, and certain other companies, 
filed an application for an order (i) pursuant to Sec- 
tions 26(b) and 11 of the Act, approving the sub- 
stitution of securities held by Educators Life Insur- 
ance Company Separate Account A, Horace Mann 
Life Insurance Company Separate Account B, and 
Life Insurance Company of North America Sepa- 
rate Account A (collectively, “Separate Accounts”) 
with respect to all contracts of the Separate Ac- 
counts whose underlying investment medium con- 
sists of shares of Applicant. and (ii) pursuant to 
Section 17(b) of the Act, exempting from the provi- 
sions of Section 17(a) of the Act, and pursuant to 
Section 17(d) of the Act and Rule 17d-1 thereun- 
der, permitting the purchase of Applicant's assets 
by HMF. The requested order was granted on Oc- 
tober 12, 1978 (Investment Company Act Release 
No. 10433). The application states that the share- 
holders of Applicant approved the Agreement at a 
Special Meeting on December 29, 1978, by an af- 
firmative vote of the holders of a majority of its out- 
standing shares, and that on January 15, 1979, a 
Certificate of Dissolution was filed with the Secre- 
tary of State of Delaware. 


Applicant states that pursuant to the Agreement, on 
January 6, 1979 (“Closing Date’), HMF acquired 
substantially all of the assets of Applicant in ex- 
change for 2,223,030.096 shares of HMF and that 
such shares of HMF have been delivered or cred- 
ited to the accounts of Applicant’s shareholders ac- 
cording to their respective interests. Applicant fur- 
ther states that, immediately prior to the acquisition 
of its assets by HMF, it had outstanding 4,323,094 
shares of its common stock having an aggregate 
net asset value of $32,840,379, and that it is not 
now engaged, and does not propose to engage, in 
any business activity other than that necessary to 
wind up its affairs. According to the application, 
Applicant has retained $51,841.27 in cash from 
which to pay (i) certain liabilities existing as of the 
Closing Date and the unpaid expenses incurred or 
to be incurred by Applicant in carrying out its obli- 





gations under the Agreement, and (ii) the expenses 
of its liquidation and dissolution. Applicant repre- 
sents that any of the $51,841.27 not utilized for 
such purposes will be transferred to HMF, and that 
HMF will credit to former shareholders of Applicant, 
who at that time continue to be shareholders of 
HMF, additional shares of HMF equal in net asset 
value, at the date of such transfer, to the cash 
amount transferred. Applicant also represents that 
if any such cash is apportionable to former share- 
holders of Applicant who do not remain sharehold- 
ers of HMF at the time of transfer, no shares of 
HMF will be issued in exchange therefor and such 
cash will be added to the assets of HMF. Applicant 
states that the $51,841.27 of cash has not and will 
not be invested in securities. Applicant further 
states that it knows of no debts or other liabilities 
which remain outstanding other than fees and 
costs for legal and accounting services which will 
be billed to Applicant at or before the conclusion of 
the winding up of its affairs, and that such fees and 
costs, and such other expenses as may arise dur- 
ing the winding up of its affairs, will be charged 
against the $51,841.27 of cash being retained. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased 
to be an investment company, it shall so declare by 
order, and that upon the taking effect of such order 
the registration of such company under the Act 
shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 30, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or ad- 
vice as to whether a hearing is ordered, will receive 


any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10687/May 9, 1979 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15807/May 9, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10688/May 10, 1979 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


and 


MASSMUTUAL CORPORATE INVESTORS, INC. 
1295 State Street 
Springfield, Massachusetts 01111 


(812-4461) 


NOTICE OF FILING OF APPLICATION FOR 
AMENDMENT OF PRIOR ORDER PURSUANT TO 
SECTION 17 (d) OF THE ACT AND RULE 17d-1 
THEREUNDER PERMITTING CERTAIN JOINT 
TRANSACTIONS. 


NOTICE IS HEREBY GIVEN that Massachusetts 
Mutual Life Insurance Company (“Insurance Com- 
pany’), a mutual life insurance company organized 
under the laws of the Commonwealth of Mas- 
sachusetts, and MassMutual Corporate Investors, 
Inc. (‘Fund’), registered under the Investment 
Company Act of 1940 (‘Act’) as a non-diversified, 
closed-end, management investment company 
(hereinafter, the Insurance Company and the Fund 
are collectively referred to as ‘“Applicants”’), filed an 
application on May 7, 1979, for an order amending 
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the conditions contained in a prior order of the 
Commission (Investment Company Act Release 
No. 6690, August 19, 1971) (“1971 Order’) pur- 
suant to Section 17(d) of the Act and Rule 17d-1 
thereunder, which order authorized the Insurance 
Company (which serves as investment adviser to 
the Fund) to invest concurrently for its general ac- 
count in each issue of securities purchased by the 
Fund at direct placement. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Section 17(d) of the Act and Rule 17d-1 thereun- 
der, taken together, provide, in part, that it is un- 
lawful for an affiliated person of a registered in- 
vestment company, acting as principal, to effect 
any transaction in which such investment company 
is a joint participant, without the permission of the 
Commission. Rule 17d-1 provides, in part, that in 
passing upon applications for orders granting such 
permission, the Commission will consider (1) 
whether the participation of the investment com- 
pany in such transaction on the basis proposed is 
consistent with the provisions, policies and pur- 
poses of the Act, and (2) the extent to which such 
participation is on a basis different from or less ad- 
vantageous than that of other participants. Section 
2(a) (3) (E) of the Act includes within the definition 
of ‘affiliated person” any investment adviser of an 
investment company. 


As noted above, on August 19, 1971, the Commis- 
sion issued an order, pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder, permitting the 
Insurance Company, subject to certain conditions, 
to invest concurrently for its general account in 
each issue of securities purchased by the Fund at 
direct placement. The conditions require, among 
other things, that: (i) all securities that the Insur- 
ance Company is prepared to purchase at direct 
placement and that would be consistent with the 
investment policies of the Fund will be shared 
equally with the Fund (unless certain determina- 
tions are made by the Board of Directors of the 
Fund); (ii) the Insurance Company will invest an 
amount equal to the amount invested in the issue 
by the Fund; (iii) neither the Fund nor the Insurance 
Company will have any prior interest in the issuer 
or acquire any subsequent interest in the issuer, 
other than interests in all respects identical; and 
(iv) neither the Insurance Company nor the Fund 
will sell, exchange or otherwise dispose of any 
interest in any security of a class held by the Fund 
unless each makes such disposition at the same 
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time, for the same unit consideration and in the 
same amount. 


Applicants state that during the period in which the 
1971 Order has been in operation, the Insurance 
Company and the Fund have filed over twenty ap- 
plications with the Commission for special orders, 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder, permitting proposed actions that were 
either clearly or arguably inconsistent with the con- 
ditions contained in the 1971 Order, but which Ap- 
plicants believed were consistent with the purposes 
of the Act and did not involve participation by the 
Fund on a basis less advantageous than that of 
any other participants. Applicants further state that 
these applications were filed with respect to (i) ac- 
tions proposed to be taken by the Insurance Com- 
pany and the Fund concurrently and on the same 
terms, which they considered to be in both their 
interests, and (ii) actions proposed to be taken 
solely by the Insurance Company, which it consid- 
ered to be in its own interest and which both it and 
the Fund considered to be either in the Fund’s 
interest or “neutral” as far as the Fund's interests 
were concerned. 


Applicants assert that such applications have con- 
sumed significant amounts of their time and sub- 
jected the Insurance Company to substantial legal 
expenses. In addition, they assert that the need to 
obtain special orders prior to making investments, 
or prior to taking certain actions with respect to 
existing investments, has hindered them from act- 
ing quickly in response to opportunities and market 
conditions which require prompt action. Therefore, 
Applicants request that the 1971 Order be 
amended to rescind all conditions contained 
therein, and substitute, in lieu thereof, the following 
conditions: 


1. Each time the Insurance Company proposes to 
participate in a direct placement involving its pur- 
chase of securities the purchase of which would be 
consistent with the investment policies of the Fund, 
the Insurance company will offer the Fund an op- 
portunity to purchase an amount of each class of 
such securities equal to the amount of such securi- 
ties proposed to be purchased by the Insurance 
Company. The Fund may choose to purchase none 
of such securities or an amount of such securities 
up to the entire amount of securities offered to it by 
the Insurance Company. 


2. If the Fund chooses to participate in a direct 
placement and share equally with the Insurance 





Company in each class of such securities, the In- 
surance Company and the Fund may purchase 
such securities at the same times and at the same 
unit prices without further order of the Commission. 


3. If the Fund chooses to participate in a direct 
placement on a basis other than an equal basis 
with the Insurance Company, an application for an 
order of the Commission specifically permitting 
such unequal participation must be filed with the 
Commission pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder. In the event that the 
Commission shall not enter such an order prior to 
the scheduled closing date for the acquisition of 
such securities by the Fund, the Insurance Com- 
pany will purchase the portion of such securities 
intended to be purchased by the Fund and will 
apply for an order of the Commission under Section 
17(b) of the Act permitting the Insurance Company 
to sell such securities to the Fund at the price paid 
by the Insurance Company, plus accrued interest 
or dividends (and, in the case of any debt securities 
purchased by the Insurance Company for less or 
more than the principal amount thereof, adjusted to 
reflect the accrual of the original discount or the 
amortization of the original premium). If such order 
of the Commission shall be entered within three 
months after such closing date, then the Insurance 
Company shall sell to the Fund the portion of such 
securities which had been intended to be pur- 
chased by the Fund, such sale to be made at the 
price described in the preceding sentence. If such 
order shall not be granted within three months after 
such closing date, then the Insurance Company’s 
obligation to sell such securities to the Fund will 
terminate. 


4. lf the Fund chooses not to participate in a direct 
placement offered to it by the Insurance Company, 
the Fund’s decision must be approved by the Board 
of Directors of the Fund, including a majority of the 
directors of the Fund who are not “interested per- 
sons’”’ of the Fund, as defined in the Act. The 
Fund’s determination not to participate in a direct 
placement and the reasons therefor will be re- 
corded and become a part of the permanent rec- 
ords of the Fund. 


5. Unless otherwise permitted by special order of 
the Commission, neither the Insurance Company 
nor the Fund will exercise warrants of a class held 
by both the Fund and the Insurance Company or 
conversion privileges or other rights relating to se- 
curities of a class held by both the Fund and the 
Insurance Company, except at the same times and 


in amounts proportionate to their respective hold- 
ings of such securities. 


6. Unless otherwise permitted by special order of 
the Commission, neither the Insurance Company 
nor the Fund will sell, exchange or otherwise dis- 
pose of any interest in any security of a class held 
by both the Fund and the Insurance Company un- 
less such dispositions are made at the same times, 
for the same unit consideration and in amounts 
proportionate to their respective holdings of such 
securities. 


7. The expenses, if any, of the distribution of any 
securities registered for sale under the Securities 
Act of 1933 and sold by the Insurance Company 
and the Fund at the same time will be shared by 
the Insurance Company and the Fund in proportion 
to the respective amounts they are selling. 


Applicants request that, for the purpose of this 
order, the term ‘class of securities’ be defined to 
include any securities purchased or held by the 
Fund and the Insurance Company which are identi- 
cal in all respects except for the fact that only the 
Fund’s securities have voting rights. Applicants 
state that they would not consider securities held 
by the Insurance Company and the Fund to be 
identical and of the same class if the securities of 
the Insurance Company had voting rights but the 
securities held by the Fund did not. 


Applicants submit that the foregoing conditions are 
adequate to ensure that the concurrent participa- 
tion by the Insurance Company and the Fund in di- 
rect placements, and the subsequent exercise of 
warrants and conversion privileges and other rights 
relating to securities purchased by the Insurance 
Company and the Fund in such direct placements, 
would be consistent with the provisions, policies 
and purposes of the Act and would not result in the 
participation of the Fund being on a basis different 
from or less advantageous than that of the Insur- 
ance Company or any other participants. 


Applicants state that the proposed conditions will 
give the Fund the opportunity (i) to acquire conver- 
tible securities and other securities having equity 
features on an equal basis with tne Insurance 
Company and (ii) to decline to follow the Insurance 
Company in participating in a direct placement of 
such securities, depending on the best interests of 
the Fund. Applicants submit that there are ample 
safeguards to assure that any participation by the 
Fund in such direct placements will not be on a 
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basis less advantageous than that of the Insurance 
Company. They assert that because the proposed 
conditions would permit the Insurance Company 
and the Fund to exercise warrants and conversion 
privileges and other rights relating to securities 
held by both the Insurance Company and the Fund, 
and to dispose of such securities, only in proportion 
to their respective holdings of such securities, such 
actions could not be taken in a manner which 
would be disadvantageous to the Fund as com- 
pared to the Insurance Company. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 31, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicants at the address stated 
above. Proof of such service (by affidavit or, in 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or ad- 
vice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





The Securities and Exchange Commission has or- 
dered public administrative proceedings under the 
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Investment Advisers Act of 1940 against Manfred 
J. Pollak (‘Pollak’), d/b/a P-K Intercontinental As- 
sociates, a registered investment adviser, of 
Evanston, Illinois. 


The proceedings are based on allegations by the 
staff that Pollak wilfully violated the registration 
provisions of the Securities Act of 1933 in that he 
offered for sale to the public during the period from 
in or about September 1976 through February 
1978, unregistered certificates of deposit to be is- 
sued by two foreign companies: Europa Bank, Ltd. 
and CASH Ag. The order further alleges that Pollak 
failed to amend his registration application as an 
investment adviser to reflect the fact of this Feb- 
ruary 1977 conviction for certain federal offenses, 
including mail fraud. In addition, the order alleges 
that Pollak failed to maintain required investment 
adviser books and records and failed to allow duly 
authorized representatives of the Commission to 
examine those books and records required to be 
maintained by a registered investment adviser pur- 
suant to the Investment Advisers Act. 


A hearing will be scheduled to take evidence on the 
allegations and to afford Pollak an opportunity to 
offer any defenses and for the purpose of deter- 
mining whether the allegations are true and, if so, 
whether any remedial action should be ordered by 
the Commission. 


The Securities and Exchange Commission has or- 
dered the institution of public administrative pro- 
ceedings against Drew Investment Associates, Inc. 
(“Drew”) a Florida corporation which has filed an 
application for registration as an investment ad- 
viser; Lester A. Euell, chairman of the board of 
Drew; and James A. Walker, president of Drew. 


The proceedings are based on allegations of wilful 
violations and wilful aiding and abetting of viola- 
tions of the registration, anti-fraud and investment 
advisory contracts provisions of the Investment Ad- 
visors Act of 1940 in connection with Drew’s ac- 
tivities as an unregistered investment adviser. 


A schedule has been established for a hearing to 
receive evidence on the staff's allegations and to 
afford the Respondents an opportunity to offer any 
defenses thereto for the purpose of determining 
whether Drew’s application for registration as an 
investment adviser should be denied and to deter- 
mine what, if any, remedial action should be or- 
dered by the Commission. 





For further information please contact Marina 
Shank of the Miami Branch Office at 305/350-4853. 





LITIGATION 





Litigation Release No. 8741/May 4, 1979 


SEC v. Samy M. Salem 79 Civ. 2342 (RWS) 
(S.D.N.Y.) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on May 4, 1979, a 
complaint was filed in the United States District 
Court for the Southern District of New York seeking 
injunctive relief against Samy M. Salem (‘‘Salem’”’) 
of Roslyn, New York. 


The complaint alleges that Salem, formerly a reg- 
istered representative employed by Thomas 
McKinnon Securities, Inc., a registered broker- 
dealer with principal offices in New York, New 
York, violated Section 17(a) of the Securities Act of 
1933, Section 10(b) the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder by, among other 
things: engaging in unauthorized over-the-counter 
and listed option transactions on behalf of certain 
of his customers; failing to obtain full and fair mar- 
ket value for certain of his customers in connection 
with the sale of certain over-the-counter options; 
failing to disclose to certain of his customers that 
over-the-counter options written by Salem against 
their accounts for premiums substantially below fair 
market value were purchased by a nominee ac- 
count controlled by Salem and were simultaneously 
resold by Salem at a profit; reporting falsely to 
certain of his customers the execution of certain 
options transactions which transactions, in fact, 
had not been executed; withholding from certain of 
his customers confirmations of over-the-counter 
and listed option transactions executed for their 
accounts, and transferring responsibility and liabil- 
ity for over-the-counter options from an account of 
one customer against which the options were origi- 
nally written to an account of another customer 
without the authority of either customer. 


The complaint seeks a permanent injunction en- 
joining Salem from violating the anti-fraud provi- 
sions of the securities laws in connection with the 
offer, purchase or sale of securities in the form of 
options, or any other security. 


Litigation Release No. 8742/May 8, 1979 


SEC v. Worth Harris Carter, Jr. (D.D.C., Civil Action 
No. 79-1253) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, announced that on May 8, 1979, 
the Commission filed a complaint in the United 
States District Court for the District of Columbia, 
naming Worth Harris Carter, Jr. (“Carter”), of Mar- 
tinsville, Virginia. The complaint seeks a perma- 
nent injunction from violations of the anti-fraud pro- 
visions of the federal securities laws. 


The complaint alleges that the defendant violated 
said provisions commencing in July 1976, in con- 
nection with offers, purchases and sales of the se- 
curities of Peoples Bank of Danville (‘‘Peoples 
Bank’’). The complaint alleges, inter alia, that Car- 
ter, chairman of the board and the largest single 
shareholder of Peoples Bank, caused simultaneous 
reciprocal deposits among Peoples Bank, Rocky 
Mount Bank and Patrick Henry National Bank (the 
latter two are also controlled by Carter), which re- 
sulted in all three banks issuing materially inflated 
financial statements for the periods ending De- 
cember 31, 1976, and March 31, 1977. It is alleged 
that Carter solicited the purchase of Peoples Bank 
stock by nominees and arranged for bank loans for 
such nominees, giving the appearance that the of- 
fering had been completed. The complaint alleges 
that the offering was sold on such a basis that if all 
shares were not subscribed to by August 16, 1976, 
all funds would be promptly refunded. In fact, the 
offering continued until at least mid-January 1977, 
and funds were not refunded as required. 


Contemporaneously, defendant Carter consented 
to the entry of a permanent injunction without ad- 
mitting or denying the allegations contained in the 
Commission’s complaint. The order was entered by 
Judge Thomas A. Flannery. 


Litigation Release No. 8743/May 8, 1979 


U. S. v. DONALD F. HOYT 
(U.S.D.C., E.D. Mich., Criminal No. 8-80112) 


James K. Robinson, United States Attorney for the 
Eastern District of Michigan, and William D. 
Goldsberry, Administrator of the Chicago Regional 
Office of the Securities and Exchange Commission, 
announced that on May 1, 1979, United States 


SEC DOCKET/573 





District Judge Philip Pratt, of the Eastern District of 
Michigan at Detroit, sentenced Donald F. Hoyt, of 
Utica, Michigan, on each of two counts in an in- 
dictment to which Hoyt had earlier pleaded guilty. 
Hoyt was sentenced to a term of imprisonment of 
three years, all of which was suspended except for 
the first sixty days; to be followed by probation for a 
period of two years, with community service to be 
performed by Hoyt for eight hours per week for one 
year. Commencement of the sentence was defer- 
red until June 4, 1979. 


On April 17, 1978, Hoyt had pleaded guilty to one 
count of the indictment charging embezzlement of 
money from a federally insured credit union, and to 
one count charging securities fraud. The indictment 
had charged that from about January, 1975 to 
about January 1978, Hoyt was the general man- 
ager of the Macomb County School Employees 
Credit Union and that he was also a partner in the 
brokerage firm of Manley, Bennett, McDonald & 
Company. The indictment further charged that Hoyt 
caused credit union checks to be issued, purpor- 
tedly for the purchase of U.S. Government securi- 
ties, when, in fact, the funds were used to purchase 
other securities in several other accounts main- 
tained or controlled by Hoyt at the brokerage firm 
where he was employed. In all, the indictment 
charged, Hoyt embezzled, misapplied and con- 
verted a total of $2.13 million of credit union funds 
to his own use and benefit. 


See also Litigation releases 8329 and 8390. 


Litigation Release No. 8744/May 8, 1979 


Securities and Exchange Commission v. Gary R. 
Paro, National Mail Order Consultants, Inc., 
Raymond W. Ackerman, Donald R. Haberle, and 
Richard L. Carter, 79 Civil 70 (HGM) (N.D.N.Y.) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on February 26, 
1979, the Honorable Howard G. Munson, United 
States District Judge for the Northern District of 
New York, signed Preliminary Injunctions against 
Gary R. Paro (‘Paro’), National Mail Order Con- 
sultants, Inc. (“NMOC”), Raymond W. Ackerman 
(“Ackerman”), Donald R. Haberle (‘“‘Haberle’) and 
Richard L. Carter (‘Carter’), which enjoin them 
from violations of Sections 5(a), 5(c), and 17(a) of 
the Securities Act of 1933, and Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 10b-5 
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thereunder. Defendants Paro and NMOC con- 
sented to the entry of the preliminary injunction, 
without admitting or denying the allegations con- 
tained in the Commission's Complaint. The prelimi- 
nary injunctions against defendants Ackerman, 
Haberle, and Carter were entered after a hearing. 
The preliminary injunctions further provide that, 
pending determination of the Commission's appli- 
cation for an order of disgorgement, defendants 
Paro, NMOC, Ackerman, and Haberle are re- 
strained from disposing of the assets of defendants 
paro and NMOC. 


In a Memorandum-Decision dated March 20, 1979, 
Judge Munson found the Commission had shown 
the likelihood of successfully demonstrating that 
defendants Paro, NMOC, Ackerman, and Carter 
offered and sold securities in the form of co-op ad- 
vertisements, in violation of the registration provi- 
sions of the federal securities laws. Judge Munson 
concluded that co-op advertisements were invest- 
ment contracts, in that investors participated in the 
venture with a reasonable expectation of profits to 
be derived from the entrepreneurial and managerial 
skills of the defendants. Judge Munson noted that 
investors did not choose or provide the products 
advertised, handle the consummation of the prod- 
uct sales, write the advertisements, or exercise any 
control over make-up or layout of the advertise- 
ments. 


Further, Judge Munson found that the Commission 
had shown the likelihood of successfully demon- 
strating that, in order to secure investments in 
co-op advertisements, defendants Paro, NMOC, 
Ackerman, Haberle, and Carter made numerous 
material misrepresentations of fact and omitted to 
state material facts, concerning the circulation of 
the co-op advertisements, the risks of investing in 
co-op advertisements, the nature and extent of 
NMOC’s financing, the failure of defendants to 
honor their proferred money-back guarantee, and 
the previous cease and desist orders and injunc- 
tions issued by state and federal courts against 
Paro and defendant NMOC’s predecessor. 


In its complaint, which was filed on February 1, 
1979, the Commission requested a Temporary Re- 
straining Order, Preliminary Injunction, Permanent 
Injunction, Appointment of an Escrow Agent, Order 
of Disgorgement, and other equitable relief. Judge 
Munson signed a Temporary Restraining Order 
against defendants Paro, NMOC, Ackerman, 
Haberle and Carter on February 6, 1979. 





Litigation Release No. 8745/May 8, 1979 


UNITED STATES v. JAMES JOHN CURTIS 
(CR-78-506; N.D. of Calif) 


G. William Hunter, United States Attorney for the 
Northern District of California, and Bobby C. 
Lawyer, Associate Regional Administrator of the 
San Francisco Branch Office of the Securities and 
Exchange Commission, announced that on April 5, 
1979, the Honorable Cecil F. Poole, United States 
District Judge for the Northern District of California, 
sentenced John James Curtis to one year impris- 
onment. 


On March 8, 1979, Curtis, formerly the president of 
San Francisco Investment Corp. (‘“SFIC’’), a reg- 
istered broker-dealer and investment advisor, had 
pled guilty to one count of an indictment alleging 
violation of the anti-fraud provisions of the Invest- 
ment Advisers Act of 1940. The indictment had 
originally charged Curtis with 8 counts of securities 
fraud in violation of Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 thereunder, 
one count of fraud on an investment advisory client 
in violation of Section 206 of the Investment Advis- 
ers Act of 1940 and one count of devising a 
scheme to defraud and obtain money and property 
by means of false and fraudulent pretenses. These 
charges were based upon Curtis’ alleged misap- 
propriation of approximately $190,000 in funds and 
securities which belonged to SFIC’s clients. In re- 
turn for his guilty plea to the count charging fraud 
on an advisory client, the remaining nine counts of 
the indictment were dismissed. 


SFIC is currently in liquidation under the supervi- 
sion and control of the Securities Investor Protec- 
tion Corporation. 


Litigation Release 8746/May 8, 1979 


Securities and Exchange Commission v. Hover- 
marine Corporation (United States District Court for 
the District of Columbia) Civil Action No. 79-1264 


The Commission announced today that it filed in 
the United States District Court for the District of 
Columbia a civil injunctive action against Hover- 
marine Corporation (‘“‘Hovermarine’’), Three Gate- 
way Center, Pittsburgh, Pennsylvania 15222, al- 
leging violations of the reporting provisions of the 


federal securities laws and seeking a Judgment of 
Permanent Injunction and Other Relief. 


The Commission's Complaint alleged that Hover- 
marine has failed to file its Annual Report on Form 
10-K for its fiscal year ended December 31, 1978 
required to have been filed with the Commission by 
April 2, 1979. Further, the Complaint charged that 
Hovermarine, as part of a continuing course of 
violative conduct extending over several years, has 
failed to timely file certain of its Annual Reports and 
Quarterly Reports required to have been filed with 
the Commission. 


The Commission's Complaint requests that the 
Court order Hovermarine to file forthwith with the 
Commission its Annual Report on Form 10-K for its 
fiscal year ended December 31, 1978. Further, the 
Commission requested that the Court enjoin 
Hovermarine from further violations of the reporting 
provisions of the federal securities laws. 


Litigation Release No. 8747/May 8, 1979 


SEC v. CENCO Incorporation, Civil Action No. 76c 
3258 


William D. Goldsberry, Administrator of the 
Chicago Regional Office and Gregory C. Jones, 
Acting United States Attorney for the Northern Dis- 
trict of Illinois announced that on April 24, 1979 a 
Federal Grand Jury in Chicago, Illinois returned a 
33 count indictment against seven individuals on 
securities and mail fraud violations, conspiracy and 
for making false filings with the SEC. The indict- 
ment resulted from a lengthy investigation of a 
conspiracy and scheme to manipulate and falsely 
report financial information of Cenco Incorporated 
(“Cenco”), a Chicago based corporation. 


Ralph Read of Chicago, Illinois, the former Presi- 
dent of Cenco, was charged with 1 count of conspi- 
racy, 11 counts of securities fraud, 17 counts of 
mail fraud and 4 counts of false SEC filings. 


Ronald Spiegel of Oak Brook, Illinois, the former 
executive vice-president of Cenco and former 
president of Cenco Medical Health (“CMH”), a 
former Cenco subsidiary, was charged with 1 count 
of conspiracy, 11 counts of mail fraud and 1 count 
of false SEC filings. 


Howard Swiger of Downers Grove, Illinois, a former 
officer of CMH and former treasurer of a Cenco Di- 
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vision, was charged with 1 count of conspiracy, 11 
counts of securities fraud, 17 counts of mail fraud 
and 1 count of false SEC filings. 


Russell Rabjohns of Chicago, Illinois, formerly 
employed in various capacities at Cenco, including 
national operations manager for CMH, was 
charged with 1 count of conspiracy, 11 counts of 
securities fraud and 17 counts of mail fraud. 


Bernard Magdovitz of South Hampton, England, 
former treasurer of Cenco and former president of 
CMH, was charged with 1 count of conspiracy, 11 
counts of securities fraud and 17 counts of mail 
fraud. 


Jack Coulson of Bartlett, Illinois, former national 
sales manager for CMH, was charged with 1 count 
of conspiracy, 11 counts of securities fraud and 17 
counts of mail fraud. 


Robert Smith of New York, New York, former 
president of S.P. Drug, Inc., a former subsidiary of 
Cenco, was charged with one count of conspiracy, 
11 counts of securities fraud, 17 counts of mail 
fraud and one count of false SEC filings. 


The indictment charges that from 1970 through 
1974 approximately $25 million in false profit fig- 
ures were reported by Cenco. It is alleged that a 
variety of devices were used to create this false 
profit including the inflation of the inventory of 
CMH. It is further alleged that in late 1974 and 
1975 a scheme was entered into to create the ap- 
pearance that non-existent inventory was de- 
stroyed. 


Litigation Release No. 8748/May 10, 1979 


SEC v. Wheatheart, Inc., et al. 
(N.D. Tex/CA No. 5-79-004) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, announced today that on April 18, 
1979, United States District Judge Halbert O. 
Woodward for the Northern District of Texas, at 
Lubbock, entered Orders of Permanent Injunction 
against John O. Pitts, Jr., of Oklahoma City, Ok- 
lahoma, and J. D. Hodges of Woodward, Ok- 
lahoma. The defendants consented to the orders 
without admitting or denying the allegations in the 
Commission’s complaint. 
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On the same date, Judge Woodward entered an 
order dismissing, with prejudice, the complaint as 
to the remaining defendants, Word B. Sherrill, Jr., 
of Midland, Texas, and Henry F. Shrum of Ok- 
lahoma City, Oklahoma. 


The complaint, originally filed on May 27, 1975, 
charged Wheatheart, Inc., Wheatheart Cattle Com- 
pany, and twelve other defendants, including Pitts, 
Hodges, Sherrill, and Shrum, with violations of the 
antifraud provisions of the federal securities laws in 
connection with the offer and sale of limited 
partnership interests in cattle feeding funds. 


For further information, see Litigation Releases 
Nos. 6908, 7012, 7064, 7304, 7501, 7586, and 
7635. 


Litigation Release No. 8749/May 10, 1979 


U.S. v. James W. Dyer 
E.D.Va., Criminal No. 79-64-A, 


Paul F. Leonard, Administrator of the Washington 
Regional Office of the Securities and Exchange 
Commission, announced that on May 4, 1979, 
James W. Dyer (‘Dyer’) was sentenced in the U.S. 
District Court for the Eastern District of Virginia, 
Alexandria Division, as a result of his conviction on 
a charge of violating the registration provisions of 
the securities laws, and of conspiring to violate 
those provisions. Dyer was sentenced on the con- 
spiracy charge to two years, of which he must 
serve six months in prison. For the remaining 18 
months, he will be on supervised probation. On the 
registration charge, he was sentenced to two 
years, execution of which was suspended, and he 
was put on probation for two years. This probation 
is to run concurrently with the sentence on the 
other charge. 


Dyer’s conviction arose from his plea of guilty to a 
criminal information which charged him with mak- 
ing use of the mails in the sale of the common 
stock of Research Homes, Inc. (“RHI”). Dyer, of 
McLean, Virginia, was Chairman of the Board of 
RHI from the time of its formation in 1970, until it 
was adjudged bankrupt in July 1977. 


For further information, see Litigation Release Nos. 
7684, 8676, 8687, 8711, 8712. 





Litigation Rel. No. 8750/May 10, 1979 


Securities and Exchange Commission v. the 
Fundpack, Inc., et al. (United States District Court 
for the District of Columbia, Civil Action No. 79- 
0859) 


The Securities and Exchange Commission (“Com- 
mission’) announced today the filing of an 
amended complaint in the above-captioned action 
naming as an additional defendant Morrie 
Schactman (‘“Schactman’”), of Miami, Florida, for- 
merly secretary-treasurer and president of defend- 
ants The Fundpack, Inc. (‘‘Fundpack’’), Holding 
Trust (“Trust”), Holdings of U.S. Government Se- 
curities, Inc. (“Government”), Fundpack Manage- 
ment, Inc., Mutual Funds Advisory, Inc. and 
Fundpack Securities, Inc. Schactman was also a 
director of Government and a trustee of Trust. 


The amended complaint alleged violations of the 
antifraud, reporting, registration, proxy and 
fiduciary obligation provisions of the federal securi- 
ties laws, as more fully described in Litigation Re- 
lease No. 8698, March 22, 1979. 


In a related development, on May 7, 1979, the 
Honorable Aubrey Robinson, United States District 
Judge, dismissed for failure to state a claim upon 
which relief could be granted an action brought 
against the Commission by Fundpack, Trust, Gov- 
ernment and their officers and directors and af- 
filiates, each of whom is a name defendant in the 
action described in the preceding paragraph. 
(Bruce, et al. v. Securities and Exchange Commis- 
sion, Civil Action No. 79-805, United States District 
Court for the District of Columbia) The plaintiffs in 
the Bruce case had sought (1) to enjoin the Com- 
mission from filing the above described action and 
(2) certain declaratory relief. 
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